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In proceedings for review of discipli- 
nary action taken by national securities 
exchange, exchange’s finding that 
former registered representative of 
member firm failed to furnish request- 
ed written explanation of alleged mis- 
conduct which led to his dismissal. as 
required by his agreement with the ex- 
change, sustained, and sanction im- 
posed affirmed. 
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SECURITIES ACT OF 1933 
Release No. 5858—8/26/77 


[File No. 4-201—Comment period ends 10/6/77] 


REQUEST FOR SUBMISSION OF VIEWS WITH 
RESPECT TO THE OFFER AND SALE OF CERTAIN 
CONTRACTUAL ARRANGEMENTS ISSUED BY LIFE 
INSURANCE COMPANIES 


Extension of Comment Period 
AGENCY: Securities and Exchange Commission. 
ACTION: Extension of comment period. 


SUMMARY: This notice extends the period for 
comments set in the notice published June 22, 1977 
requesting public comment regarding the offer and sale 
of certain contractual arrangements issued by 
insurance companies and generally known as 
guaranteed investment, interest, or income contracts. 
The staff of the Commission is studying these contracts 
in order to determine the extent to which they are 
eligible for the exemption from registration contained 
in Section 3(a)(8) of the Securities Act of 1933. 


DATES: Comments should be sent on or before October 
6, 1977. 


ADDRESSES: Comments should be sent in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549 and should refer to File No. 
4-201. 


FOR FURTHER INFORMATION CONTACT: Laura A. 
Boughan, Esq., Division of Investment Management, 
Securities and Exchange Commission, Washington, 
D.C. 20549 (202)755-0218. 


SUPPLEMENTARY INFORMATION: Notice was 
published on June 22, 1977, Release.No. 33-5838 [42 FR 
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32861, June 28, 1977] requesting the submission of 
views with respect to the offer and sale of certain 
contractual arrangements issued by life insurance 
companies. The American Council of Life Insurance 
(‘‘ACLI’’), which represents 470 life insurance 
companies, has requested an extension of time for 
submission of its comments. In view of this request, the 
Commission has authorized an extension to October 6, 
1977 of the due date for submitting comments. The 
Commission believes that this extension is appropriate 
and will not result in undue delay. 


By the Commission. 
George A. Fitzsimmons 


Secretary 
August 26, 1977 





SECURITIES ACT OF 1933 
Release No. 5859—8/29/77 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13900-8/29/77 


[File No. S7-714—Comment period ends 9/30/77] 


BENEFICIAL OWNERSHIP DISCLOSURE REQUIRE- 
MENTS 


AGENCY: Securities and Exchange Commission. 
ACTION: Solicitation of comments. 


SUMMARY: Certain institutions have raised substan- 
tial practical and interpretative questions in complying 
with the rules, now scheduled to take effect on April 30, 
1978, governing the disclosure of the beneficial 
ownership and related information of certain equity 
securities. Institutions have also objected to the 
exclusion of certain persons from those permitted to 
use the abbreviated acquisition notice and the 
duplication of disclosure which they believe would 
result if rules are adopted requiring institutional invest- 
ment managers to report information with respect to 
accounts over which investment discretion is exercised. 
Although this Commission is not proposing to amend 
the new rules at this time, it is requesting public 
comment with respect to the objections raised by 
institutional investors in order to assure that its 
regulatory actions are fully responsive to the public 
interest. 


DATE: Comments must be received on or before 
September 30, 1977. 





ADDRESS: Comments should be submitted in triplicate 
to George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
Comment letters should refer to Commission File 
Number S7-714. All comments received will be 
available for public inspection in the Commission’s 
Public Reference Room, 1100 L Street, N.W. 
Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: John 
Granda, Division of Corporation Finance, Securities 
and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549 (202/755-1750) or Edward A. 
Scallet, Office of the General Counsel, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549 (202/755-1234). 


SUPPLEMENTARY INFORMATION: 
1. BACKGROUND 
A. Summary of Pertinent Rules 


In order to assist all interested persons in 
understanding the issues upon which the Commission 
is soliciting comment, a brief summary of the new rules 
which are pertinent to those issues follows. The 
summary is brief and the attention of all interested 
persons is directed to the actual text of the rules and 
forms for a more complete understanding.' 


Generally, Section 13(d) of the Securities Exchange Act 
of 1934 (‘‘Exchange Act’’) [15 U.S.C. 78a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 1975)] and Rule 
13d-1 [17 CFR 240.13d-1] thereunder, require that a 
Schedule 13D [17 CFR 240.13d-101] be filed by any 
person (or group of persons) within 10 days of any 
acquisition, if after such acquisition such person or 
group Is the beneficial owner of more than five percent 
of certain classes of equity securities specified in 
Section 13(d)(1). 


The Commission in its new rules? defined the term 
‘‘beneficial owner’’ for certain purposes to 
include any person who directly or indirectly has or 
shares voting and/or investment power in such security 
(Rule 13d-3) [17 CFR 240.13d-3]. The holder of aright to 
acquire beneficial ownership of a security and pledgee 
under a defaulted pledge agreement are also deemed to 
be beneficial owners under certain circumstances (Rule 





‘The text of the rules and a more complete description 
of th rules and illustrations thereof are set forth In 
Securities and Exchange Act Release No. 13291, 
February 24, 1977, 42 FR 12342. 


2Certain of these rules codify existing case law. See, 
e.g., ‘‘GAF Corp. v. Millstein,’’ 453 F.2d 709 (C.A. 2, 
1971) certiorari denied, 406 U.S. 910 (1972). 


13d-3). Under the new rules, the acquisition by a group 
of the beneficial ownership of the securities owned by 
its members is deemed to occur upon the date of the 
agreement to act together for a prescribed purpose 
(Rule 13d-6) [17 CFR 240.13d-6]. The new rules also 
require aggregation of securities of the same issuer 
held by a beneficial owner in several different accounts 
or trusts (Rule 13d-3). 


A new short form (Form 13D-5) [17 CFR 240.13d-102] 
was adopted to be used by certain institutional inves- 
tors in reporting their beneficial ownership so long as 
such ownership was neither acquired nor is maintained 
for the purpose (or with the effect) of changing or 
influencing the control of the issuer. The short form 
may be filed within 10 days after the end of the calendar 
quarter in which the triggering acquisition was made, 
and thereafter the form is to be amended on a quarterly 
basis to reflect all material changes as well as increases 
and decreases of beneficial ownership during the 
quarter until ownership has dropped to five percent or 
less of the subject securities. 


B. Institutional Investor Concerns 


The Commission has received three rulemaking 
petitions pursuant to the Commission’s rules of practice 
[17 CFR 201.4] seeking to have the Commission amend 
Rule 13d-5 [17 CFR 240.13d-5] to permit insurance 
companies to use the short form acquisition notice.* 
Two of those petitions also seek amendment of Rule 
13d-6 to limit paragraph (b) thereof to agreements 
relating to equity securities of an issuer.4 Because the 
petitions largely reflect similar concerns representative 
excerpts are set forth below.” 


The member banks of the New York Clearing House 
Association have articulated their concerns regarding 
the new rules in a submission by that organization 
which is also set forth below. 


Additional concerns raised by institutional investors are 
contained in the letters of comment on proposed Rule 
13f-1 [17 CFR 240.13f-1] published in Securities 
Exchange Act Release No. 13396, March 22, 1977, 42 
FR 16831. Those letters have been made part of 





3Petitions have been received from the American 
Insurance Association, the American Council of Life 
Insurance, and The Prudential Insurance Company of 
America. 


4American Council of Life Insurance and The Prudential 
Insurance Company of America. 


5The full petitions are contained in Commission File 
Number S7-714 and are available for public inspection 
and copying. 
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Commission File Number S7-714 and are available for 
public inspection and copying. 


ll. ISSUES UPON WHICH THE COMMISSION 
SOLICITS COMMENTS 


The Commission, at this time, is not proposing to 
amend or modify the new rules announced in February, 
1977. While these rules may impose some burdens on 
institutional Investors and others, that concern must be 
balanced against the need for full and accurate 
disclosure of the beneficial ownership of equity 
securities. This is the balance the Commission’s rules 
attempted to achieve. Similarly, the decision to exclude 
insurance companies from the list of persons eligible to 
use the short form was based on several factors.° 


Nevertheless, the Commission believes that it should 





SI1n its release announcing the adoption of its beneficial 
ownership disclosure rules (Securities Exchange Act 
Release No. 13291, 42 FR 12342,) the Commission 
articulated the bases for its determination with respect 
to insurance companies, as follows: 


As originally proposed, the short form would have been 
available to insurance companies, as defined in Section 
3(a)(19) of the Exchange Act. However, the 
Commission has determined that the considerations 
which would make use of a short form appropriate for 
broker-dealers, banks, investment companies, invest- 
ment advisers and employee benefit plans do not apply 
equally to insurance companies. The rationale for 
precluding insurance companies from using the short 
form. is based, in part, upon the lack of any uniform 
legal requirement restricting such companies in the 
amount of securities they may acquire in a given issuer 
and on the fact that the transactions by which an 
insurance company or its affiliates may become the 
beneficial owners of securities, even taking into account 
the aggregation and attribution aspects of the new 
rules, generally involve volitional investment decisions 
of a character different from those generally made by 
the other entities entitled to use Form 13D-5. More- 
over, even though certain aspects of the operations of 
insurance companies are subject to regulation under 
state law, the Commission does not believe such regu- 
lation to be an adequate substitute for the protection to 
investors provided by disclosure under Section 13(d). 


In reaching its decision regarding insurance 
companies, the Commission was aware of a number of 
private enforcement investigations pending at that time 
which tended to reveal a pattern by certain insurance 
companies of utilizing their assets to engage in or assist 
activities in violation of the Williams Act. Its release 
referred to the factors that the Commission believes 
facilitated the conduct under scrutiny. 
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solicit comments on, and give due consideration to, the 
issues which have been highlighted by the institutional 
investors, and for that reason has previously announced 
the deferral of the effective date of the rules from 
August 31, 1977 to April 30, 1978 (Securities Exchange 
Act Release No. 13844, August 10, 1977, 42 FR 41405). 
The Commission requests that persons commenting on 
these Issues furnish detailed empirical and other 
evidentiary support buttressing their objections to and 
suggestions for any proposed modifications in the new 
rules. 


While the Commission will consider comments on any 
aspect of the new rules, including any of the matters 
raised in the petitions and submissions referred to 
above, the issues upon which the Commission 
specifically desires comment are set forth below. In 
considering the issues which have been raised, 
consideration should be given to the question of 
whether it will also be necessary to revise the definition 
of beneficial ownership, presently set forth in Rule 
13d-3. Accordingly, the Commission specifically invites 
comments on the question whether, and, how, the 
definition of beneficial ownership should be revised to 
alleviate the institutions’ problems in a manner 
consistent with the purposes of Section 13(d) of the 
Exchange Act. 


In responding to the following questions, please furnish 
specific cost date with respect to: (1) compliance with 
the new rules as they now stand; and (2) compliance 
with the rules as amended in any manner 
recommended by the commentator. 


1. Availability of the short form. 


(a) Should insurance companies generally, or life 
insurance companies or property and casualty 
companies specifically, qualify for inclusion in Rule 
13d-5 as a class of beneficial owners entitled to use 
Form 13D-5 in lieu of Schedule 13D? 


(b) Should a group whose members are individually 
eligible to use Form 13D-5 be permitted to use that 
form regardless of whether the securities are acquired 
in a private placement? 


(c) Should two or more persons who are beneficial 
owners of the same securities and who are otherwise 
eligible to use Form 13D-5 be permitted to file a single 
Form 13D-5? 


(d) Should the attribution of beneficial ownership from 
a subsidiary, which is not qualified to use the short 
form, to its parent, which Is so qualified, preclude the 
parent from utilizing the short form? 


2. Overlap under proposed Rule 13f-1 





(a) Should the disclosures required by rules under 
Section 13(f) provide the exclusive reporting obligation 
for the securities beneficially owned by institutional 
investors who disclaim any intention of investing for 
purposes of Influencing control or management? 


(b) Can the purposes of Section 13(d) and (f) be 
effected without duplicative reporting? 


3. Practical problems. 


(a) Should the reporting and/or disclosure requirement 
of Form 13D-5 be based on beneficial ownership as of 
the end of the calendar quarter rather than at any time 
during the quarter? 


(b) Should Form 13D-5 be required to be filed within 
some period of time in excess of the present 10 days 
after the end of the calendar quarter; and, if so, what is 
an appropriate period of time? 


4. Definitional and Interpretative problems. 


(a) When should a pledgee under an agreement as to 
which there has been a default be deemed the 
beneficial owner of the pledged securities? 


(b) Should persons qualified to file the short form be 
exempted from the requirement that they be deemed 
the beneficial owner of securities which they have the 
right to acquire within 60 days either through the 
conversion of convertible securities or through the 
exercise of options, warrants or rights? 


(d) Would an exemption for persons qualified to file 
Form 13D-5 from the requirement to aggregated 
securities held by foreign branches and subsidiaries in 
unrelated investment accounts be inconsistent with the 
purposes of Section 13d? 


(e) If two or more persons agree to act together solely 
for the purpose of acquiring, holding, or disposing of a 
non-equity security of an issuer, should Rule 13d-6(b) 
be amended so that the group formed thereby will not 
be deemed to be the beneficial owner of the equity 
securities beneficially owned by such persons? 


In addressing the issues raised in this release 
commentators should feel free to consider the materials 
accumulated in Commission File No. S7-580’ in connec- 
tion with the beneficial ownership rules proposed by 
the Commission in Exchange Act Release No. 11616 [40 
FR 42212]. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


August 29, 1977 





lll. THE COMMISSION’S ACTION IN AMENDING 
PROPOSED RULE 13d-5 TO EXCLUDE INSURANCE 
COMPANIES WAS CONTRARY TOITS 
REGULATORY PURPOSES UNDER THE EXCHANGE 
ACT AND THE WILLIAMS ACT 


The Williams Act amendments to the Exchange Act 
were designed to fill the gap in the disclosure pro- 
visions of existing securities legislation which occurred: 


(1) when a person or group of persons seeks to acquire 
a substantial block of equity securities of a corporation 
by a cash tender offer or through open market or 
privately negotiated purchases and (2) when a corpora- 
tion repurchases Its own equity securities.° 


Congress recognized the need for protection of 
investors ‘‘caught in the midst of a battle for corporate 
control’’ set off by an outside tender offer. it therefore 
prvided that any person or group which acquired 10 
percent or more of any class of registered equity secur- 
ity (as well as certain investment company securities) or 
which made a tender offer for such securities must dis- 
close information as to the size of its holding, the source 
of its funds, any contracts or arrangements relating to 
the shares, and any plans to change the business or 
corporate structure of the acquired firm." 


Congress did not intend to require extensive disclosure 
on the part of purchasers whose acquisition of securi- 
ties was not intended to or did not have the effect of 
changing or influencing control of the issuer or 
otherwise did not fall within the purposes of the Act. 
This purpose was reflected in amended Sections 13(d)(5) 
(D) and 14 (d)(8)(D) of the Exchange Act!> 


Subsequently, the Williams Act was amended to reduce 
the triggering level of securities acquisitions for 
reporting requirements to 5 percent, to include certain 
insurance company securities, and to allow the 
Commission to adopt a short form notice of acquisitions 
under Section 13(d): 





7The materials contained in that file are available for 
public inspection and copying. 


3S. Rep. No. 550, 90th Cong., 1st Sess. 1 (1967); H.R. 
Rep. No. 1711, 90th Cong., 2d Sess. 2 (1968). 


4S. Rep. 550, Supra, at 4; H.R. Rep. 1711, supra, at 4. 


5S. Rep. 550, supra, at 8, 10; H.R. Rep. 1711, supra, at 
ott. 
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The Commission, by rule or regulation or by order, may 
permit any person to file in lieu of the statement 
required by paragraph (1) of this subsection or the rules 
or regulations thereunder, a notice stating the name of 
such person, the number of shares of any equity 
securities subject to paragraph (1) which are owned by 
him, the date of their acquisition and such other 
information as the Commission may specify, if it 
appears to the Commission that such securities were 
acquired by such person in the ordinary course of busi- 
ness and were not acquired for the purpose of and do 
not have the effect of changing or influencing the 
control of the issuer nor in connection with or as a 
participant in any transaction having such purpose or 
effect.'® 


In its 1975 Release, the Commission proposed a defini- 
tion of ‘‘beneficial ownership’’ which would include 
persons acquiring securities in the ordinary course of 
business and not with a view toward affecting corporate 
control. The Commission proposed the adoption of a 
short form acquisition notice.” In so doing it noted that 
noted that the proposed standard for use of the 
short form by institutional investors was the standard 
established in §13(d)(5): such an investor must have 
acquired its securities ‘‘in the ordinary course of busi- 
ness and not with the purpose or effect of changing or 
influencing the control of the issuer nor in connection 
with, or as a participant in, any transaction having such 
purpose or effect.’’'® 


Benefit of the short form was to be limited to the list of 
institutional investors specified in the proposed rule on 
the grounds that ‘‘they are the ones most likely to have 
acquired more than a five percent interest in an issuer 
in the ordinary course of their business.’’' 


Insurance companies clearly meet these standards in 
their investment activities. State laws regulating in- 
surance companies restrict the percentage of out- 
standing equity securities of any issuer which an 
insurance company may acquire. These restrictions 
also set a ceiling on the percentage of any insurer’s 
assets which may be invested in one issuer’s securities. 
The effect of state regulation is to limit the possibility of 
insurance companies engaging in takeover bids 
through ordinary investment operations, whether 
through tender offers or otherwise. 


As the Commission itself concluded in its 1971 study of 
institutional investors, insurance companies do not 
purchase securities with the intent of gaining control of 
the investment vehicle2° Rather, the insurance com- 
pany seeks a combination of return and safety in its in- 
vestments. Thus, companies which are typically subject 
to takeover bids—because of declining stock prices, 
inert management, or temporary large cash balances— 
would probably be unattractive investments. The 
insurance company seeks to invest in a management, 
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not to enter into a contest with it. 


The principles of diversification and limitation of 
downside risks guide insurance portfolio managers in 
their activities. Statutory limitations on investments 
rarely impinge on a portfolio decision because 
insurance companies are even more committed to 
diversification and risk avoidance than regulators 
require. 


Insurance company investments are also subject to full 
public scrutiny. Uniform reporting forms are prescribed 
by the National Association of Insurance Commis- 
sioners which require disclosure of all investment hold- 
ings as well as sales and purchases during each 
calendar year. The information filed by each company 
is available to the public through state commissioners’ 
offices as well as through privately-owned reporting 
services. 


Congress has recognized that state regulation 
combined with uniform disclosure requirements 
effectuates registration under the Exchange Act with 
respect to the insurance industry. In amending the 
Exchange Act in 1964, Congress exempted insurance 
companies from the registration requirements 
established by Section 12(g), provided that certain 
conditions were met, including state regulation of the 
company’s proxies and filing by the company of an 
annual statement substantially conforming that 
prescribed by the National Association of Insurance 
Commissioners.?' 


'6P.L. 91-567 (1970), 15 U.S.C. §78m(d)(5). The pro- 
vision for short-form reporting did not apply to tender 
offers under Section 14. 





40 Fed. Reg. 42213 (September 11, 1975). 
Bid. 


9/d. at 42214. 
20See pp. 39-40, Intra. 


21Section 12 (g)(2)(G) of the Exchange Act, 15 U.S.C. 
§781(g)(2)(G). Similarly, insurance policies were 
declared exempt from regulation as securities in 
§3(a)(8) of the Securities Act of 1933, and insurance 
companies were specifically exempted from the 
coverage of the Investment Company Act of 1940 by 
§3(c)(3) of that statute. In both instances, the 
exemptions were based on Congressional recognition of 
the preeminent role of state regulation of the insurance 
business. See H.R. Rep. No. 85, 73d Cong., 1st Sess. 
15 (1933); 77 Cong. Rec. 2936-38, 2946 (1933) 
(Securities Act of 1933); Hearings before House 
Comm. on Interstate and Foreign Commerce on H.R. 
10065, 76th Cong., 3rd Sess. 61-62 (1940); 86 Cong. 
Rec. 10070-71 (1940) (Investment Company Act of 
1940). See also SEC v. Variable Annuity Co., 359 U.S. 
65 (1959). 





The Commission’s action appears to contradict the 
intent of Congress as expressed in the 1964 amend- 
ments. The statutory language reflects a Congressional 
determination that the basic pattern of state regulation 
of insurance companies should not be disturbed 
unnecessarily by the federal securities laws. 
Furthermore, Congress expressed its belief that state 
regulation, when combined with uniform disclosure 
requirements, was sufficient to achieve the purposes of 
the Exchange Act. 


No evidence to contradict these facts appear in the 
record of the Rule 13d-5 rule making. The Commis- 
sion’s negation of its own past pronouncements, of 
Congressional intent as expressed in the Exchange Act 
and the Williams Act amendments, and of its own 
proposed rules is without factual support. For this 
reason, the Commission should now amend Rule 13d-5 
to include insurers. 


IV. THE COMMISSION’S STATED RATIONALE 
FOR THE EXCLUSION OF INSURANCE COMPANIES 
FROM THE COVERAGE OF RULE 13d-5 LACKS A 
BASIS IN FACT OR REASON 


A. THE INSURANCE INDUSTRY IS SUBJECT TO 
EFFECTIVE STATE REGULATION WITH RESPECT 
TO SECURITIES ACQUISITIONS. 


In its brief rationale for excluding insurance companies 
from the benefits of Rule 13d-5, the Commission stated: 


The rationale for precluding insurance companies from 
using the short form is based, in part, upon the lack of 
any uniform legal requirement restricting such com- 
panies in the amount of securities they may acquire in a 
single issuer... .Moreover, even though certain 
aspects of the operations of insurance companies are 
subject to regulation under state law, the Commission 
does not believe such regulation to be an adequate 
substitute for the protection to investors provided by 
disclosure under Section 13(d).?2 


This statement recognizes that insurance company 
investments are a matter of state regulation. It ignores, 
however, the pervasive character of such regulation, as 
well as the applicability of New York law to the majority 
of insurance companies and their assets. By compari- 
son to the insurance industry, other institutional in- 
vestors which have been granted the benefits of Rule 
13d-5, are relatively unregulated.?° 


In view of the disparity between the goal of the 
Williams Act—disclosure of acquisitions—and the 
imposition of state legal requirements limiting portfolio 
acquisitions, it appears that this portion of the 
Commission’s rationale is inapplicable to the stated 
purposes of the Rule. This is particularly true in light of 


the near-total lack of similar limitations on other 
institutional investors. However, it is worth reviewing 
what the Commission would have found had it 
addressed the question of state regulation of insurance 
companies. 


As the Commission stated in its 1971 study of 
institutional investors, ‘‘Insurance company equity 
investments are severely restricted by state insurance 
laws.’’** These restrictions are applied in two ways. 
First, insurance companies are restricted as to the 
percentage of their assets which may be placed in 
equity investments, and further restricted as to 
the percentage of assets which may be committed to any 
one equity vehicle. Second, and more directly relevant to 
the Williams Act, .insurance companies are limited in the 
percentage of the outstanding shares of any one 


As the Commission found in its Institutional Investor 
Study, while statutory limits vary from state to state, of 
New York’s Insurance Law provides a nationwide stan- 
dard.25 


New York requires that non-domiciliary insurance com- 
panies must substantially comply with the investment 
limitations placed on New York companies?® It is esti- 
mated that 70 percent of the insurance companies in the 
United States and 80 percent of total insurance 
company assets are subject to New York regulation2’ In 
addition, most other insurance companies which are 
not subject to New York regulatory requirements con- 





22SEC Docket at 1785. 


23See Securities and Exchange Commission, /nstitu- 
tional Investor Study Report, H.R. Doc. No. 92-64 
(hereinafter cited as /nstitutional Investor Study), pt. 2, 
at 144-46 (Investment advisers), 439-50 (bank trust 
departments); pt. 3, at 901-04 (offshore funds), 
980-1004 (pension-benefit plans) (1971). 


2*1D., pt. 2, at 687 (emphasis added). 
25 
See note 26, Infra. 


26N.Y. Ins. L. §90 (McKinney 1966). See /nstitutional 
Investor Study, pt. 2 at 687. 


77\.M. Best Co., Aggregates and Averages (1974): N.Y. 


State Ins. Dept., Statistical Tables from Annual 
Statements (1974). Such limitations are generally in 
accord with policies adopted by insurance company 
portfolio managers, and therefore represent no great 
administrative burden to the company. See/nstitutional 
Investor Study, pt. 2 at 823. 
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fine themselves to the amounts and types of invest- 
ments authorized by New York. 


Under New York law insurance companies’ investments 
in common stocks or shares are limited to those 
institutions which meet the following requirements: 


(i) ‘all the obligations and preferred stock, if any, of 
such institutions are eligible as investments’ under 
applicable provisions of the New York Insurance Law; 


(ii) ‘such institution shall have earned, during [the past 
seven fiscal years], . . . an aggregate sum which would 
have been sufficient to pay dividends of four per 
centum per annum upon the par value (or in the case of 
commonstocks or shares without par value, then upon 
the stated capital in respect thereof) of all its common 
stocks or shares outstanding during such period;’ and 


(iii) with some exceptions, the common stocks or 
shares of any such institution other than a bank, trust 
company or insurance company are registered on a 
national exchange pursuant to the Securities Exchange 
Act of 193429 


Except in the case of acquisition of shares in qualified 
insurance subsidiaries of life insurance companies and 
qualified mortgage companies, insurance companies 
may not invest in more than 5 percent of total issued 
and outstanding shares in any one institution, nor may 
such investment in the common shares of an institution 
exceed 1 percent of the insurance company’s admitted 
assets°° In addition, no more than 10 percent of an 
insurance company’s admitted assets may be 
committed to all securities, debt and equity, of any one 
issuer2' Finally, no more than 10 percent of the admitt- 
ed assets of an insurance company or 100 percent of its 
surplus, whichever is less, may be committed to 
investments in common stocks and shares.°2 


B. INSURANCE COMPANY INVESTMENTS ARE 
WIDELY DISCLOSED 


A second issue, that of the role of state regulators in 
enforcing disclosure of insurance company investments 
is more relevant to the Williams Act. Again, had the 
Commission studied this issue it would have found such 
disclosure more complete than any contemplated by its 
Williams Act rules. The contrast which can be drawn to 
banks and other financial institutions is favorable to the 
insurance industry .°° 


Insurance companies are required to report all invest- 
ments to state regulatory offices in the states in which 
they transact business. The National Association of 
Insurance Commissioners (‘‘NAIC’’) has promulgated 
a statement blank to be filed by fire and casualty 
companies on an annual or quarterly basis. Schedule D 
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of that blank is attached hereto as Appendix II.* By 
reference to Schedule D, it can be seen that insurance 
companies must report equity holdings by type and 
country of origin, at book value, market value, and 
actual cost. Separate schedules within the form show all 
stock holdings, acquisitions, and dispositions for the 
past reporting period. 





28 The Institutional Investor Study stated: 


Most companies responding to the Study’s ques- 
tionnaires have found the New York statute to be the 
primary restraint upon their common stock investment 
decisions, regardless of where the companies are 
domiciled. While a few smaller companies domiciled in 
relatively liberal states and not doing business in New 
York have been able to substantially exceed New York’s 
bounds, even most medium-sized insurers confine 
themselves to amounts and types of issues authorized 
by New York law. 


* 


Because few states are more restrictive than New York, 
and because most large companies and groups do 
business there, the New York standards amount to a 
national standard for most purposes. 


Pt. 2 at 689, 793 (footnotes omitted). 


2°N.Y. Ins. Law §81(13)(a) (McKinney 1976 Supp.). Ifa 
company’s shares are otherwise registered under the 
Exchange Act, price quotations on the shares are 
available through NASDAQ, the company earned at 
least $300,0002in the last fiscal year, its total assets are 
at least $7,000,000, and at least 900 persons own 
shares, the stock may be eligible for purchase. Id. 


3°/d., §81(13)(b). 
3"id., §87. 


32/d., §81(13)(c). This limitation is subject to a 
‘*‘leeway’’ amount of 4 percent of admitted assets which 
the Company may invest as it choses. /d., §81(17). 
However, the limitation on investment in a single 
company provided for in §81(13)(b) must be observed 
even under the leeway provision. 


33 See, e.g., Committee on Government Operations, 
Disclosure of Corporate Ownership, S. Doc. No. 93-62, 
93rd Cong., 2d Sess. at 5-7, 146 (1974)[hereinafter 
cited as Disclosure of Corporate Ownership); Commit- 
tee on Government Operations, Corporate Ownership 
and Control, Committee Print, 94th Cong., 1st Sess. at 
3, 9 (1975)] (hereinafter cited as Corporate Ownership 
and Controi]. 


“Appendix is contained in Commission File No. $7-714. 





The information filed with state insurance commission- 
ers on the NAIC form is both comprehensive and open 
to public inspection. Comparative data for insurance 
companies nationwide is gathered and made available 
through surveys of the insurance industry published 
annually by the A.M. Best Company (Best’s Market 
Guide) and United Statistical Associates (Corporate 
Holdings of Insurance Companies.)*4 


Thus, from the perspective of disclosure, investments 
by insurance companies are at least as accessible to the 
public as are those of other institutional investors, and 
are more accessible than those of banks. There exists 
no reason for treating insurers differently than other 
institutions under the Williams Act. In fact, the 
Commission could have achieved its overall purpose 
simply by requiring insurance companies to file a copy 
of Schedule D of the NAIC blank. Precedent for using 
NAIC standards as a benchmark in securities law 
disclosure requirements for insurance companies can 
be seen in Section 12(g)(2)(G) of the Exchange Act, 
which exempts insurance company securities from 
registration under Section 12(g) where the company 
files annual reports prescribed by NAIC with state 
authorities. 


The conclusion to be drawn from this discussion of state 
regulation of insurance companies and the availability 
of public information on the investment holdings of 
insurance companies is that the Commission didi not 
consider the relevant factual background when it 
excluded insurance companies from the coverage of 
Rule 13d-5. 


C. TRANSACTIONS ENGAGED IN BY INSURANCE 
COMPANIES IN THE ACQUISITION OF SECURITIES 
INVOLVE INVESTMENT DECISIONS SIMILAR TO 
THOSE MADE BY OTHER INSTITUTIONAL 
INVESTORS 


The Commission’s final rationale for excluding 
insurance companies from the coverage of Rule 13d-5 is 
based on the following assertion: 


[T]he transactions by which an insurance company or 
its affiliates may become the beneficial owners of 
securities, even taking into account the aggregation 
and attribution aspects of the new rules, generally 
involve volitional investment decisions of a character 
different from those made by other entities entitled to 
use Form 13D-5. 35 


This aspect of the Commission’s rationale introduces a 
puzzling element into the discussion of the behavior of 
institutional investors. In the many studies, hearings, 
and reports issued by the Commission and Congress 
during the period prior to the enactment of the 
Williams Act amendments and thereafter, the AIA has 


been unable to locate any discussion of whether institu- 
tional investment were ‘‘volitional.’’ An ‘‘involuntary’’ 
investment is difficult to imagine in the present econo- 
mic structure of the United States, except if that term 
were to apply in instances where the institutional 
investor as agent acts at the express direction of some 
principal. Obviously, such situations are relatively rare 
in the overall scale of investments by mutual funds, 
bank trust departments, and insurance companies. 


Investment decisions might be said to be influenced 
negatively by regulations which restrict certain types of 
investment. To the extent of those restrictions, such 
decisions might conceivably be said to lack volition to 
some degree. However, as previously established, 
insurance companies are subject to state regulatory 
restrictions which are at least as stringent than those 
affecting other institutional investors. Therefore, from 
this perspective there is no basis for a statement that 
insurance companies possess greater volition in their 
decisions than do other investors. 


To the contrary, the Commission itself has concluded 
that the behavior of insurance companies as investors is 
similar to that of other institutions>® The principal 
emphasis of insurance investment activities is security 
of the investment?’ This policy (enforced by state 
regulatory limitations) means that insurance companies 
commit asmall proportion of their assets to equity 
securities and spread their equity investments among 
many companies® Insurance companies purchase 
equities of companies which are perceived to be 
well-managed. 


In adopting Rule 13d-5 in its present form, the 
Commission has created a distinction between 
insurance companies and other institutional investors 
which may seriously affect the ability of insurers to 
compete in public and private capital markets. Banks, 
broker-dealers, mutual funds, pension funds, and other 





34 Disclosure of Corporate Ownership at 146; Corporate 
Ownership and Control at 9. 


3°41 SEC Docket at 1785 (emphasis added). 


3/nstitutional Investment Study, pt. 5 at 2849. Banks 
are far more likely to be closely related to the 
management of their investment vehicles. /d. at 2848. 


37/d., pt. 2 at 827. 


38See, e.g., Corporate Ownership and Control at 13-16. 
This comparison of mutual fund and insurance 
company holdings in twelve corporations shows in each 
case that the average percentage of insurance company 
ownership is far lower than the average percentage of 
mutual fund ownership. 
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institutions will have access to reports on significant 
transactions by insurance companies within ten days 
after they occur. No comparable information will be 
available to insurance companies on their competitors’ 
investment operations. 


The Commission’s exclusion of insurance companies 
from use of the quarterly short form report would 
encourage insurers to invest only in the largest blue 
chip securities. Obviously five percent of the outstand- 
ing shares in IBM or Exxon represent a far larger 
investment than five percent of most companies listed 
over-the-counter, on the American Stock Exchange or 
on regional exchanges. An insurance company would 
become subject to Schedule 13D reporting require- 
ments if it invested a reasonable amount of funds in a 
small over-the-counter stock. No such reporting 
requirements would arise from investing the same 
amount of funds in IBM. Similar investment patterns 
by bank trust departments concerned the Congress in 
1973, as evidenced by hearings on the ‘‘Impact of 
Institutional Investors in the Stock Market2? The Com- 
mission should weigh with serious concern the 
consequences of encouraging a revival of the 
““two-tier’’ market through onerous reporting require- 
ments for insurance companies. 


Furthermore, insurance companies are among the 
largest participants in the private placement market. 
The distinction in reporting under Section 13(d) 
between insurance companies and other large 
participants in the market for private placements could 
put insurers at another competitive disadvantage. In its 
1977 Release, the Commission stated that ‘‘a group of 
institutional investors, each of whom alone meets one 
of the standards of Rule 13d-5(a)(2), upon agreeing to 
act together for the purpose of acquiring securities ina 
private placement, may utilize the short form.’’ If an 
insurance company is a member of such a group, the 
insurance company alone would have to report its 
acquisition on Schedule 13D within ten days, even 
though all members of the group acquired fungible 
securities for the same purposes. This and similar 
inconsistencies resulting from comprehensive reporting 
requirements placed solely upon insurers may well 
have a chilling effect upon private placements. 


Vigorous competition exists today among all types of 
institutional money managers. Balancing equities 
between money managers which are exchange 
members and money managers which are not exchange 
members was one of the fundamental objectives in the 
Securities Acts Amendments of 1975, as evidenced by 
SEC Release No. 34-13388. Requiring insurance com- 
panies to report securities transactions much sooner 
than other institutional investors could put 
insurers at a competitive disadvantage. In communicat- 
ing with potential clients, other money managers would 
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be able to discuss the pros and cons of investment 
strategies pursued by insurance companies, while the 
insurers, competing for the same clients, could only 
guess at the investment posture of other institutional 
managers. Certainly the Commission should have 
considered fully the possible anti-competitive effects of 
singling out insurers for disparate treatment before 
adopting present Rule 13d-5. 


The Federal Communications Commission (‘‘FCC’’) 
recently investigated the specific question of whether 
insurers should be treated differently than banks and 
other institutional investors with respect to equity 
ownership of broadcast licensees. Its conclusion was 
that the investment activities of insurance companies 
should be subject to exactly the same regulatory 
requirements as those of other institutions. 


The FCC has long maintained rules limiting the 
multiple ownership of broadcast stations and cable 
television systems. These rules prohibit the ownership 
of two or more stations in any of the three broadcast 
services (AM radio, FM radio, or television) in the 
same area of service. Further, no entity or person may 
own or have acontrolling interest in more than 7 AM, 7 
FM and 7 television stations*° For purposes of these 
rules, the FCC had considered a1 percent equity 
interest in a broadcast licensee as a ‘‘cognizable 
interest’’ which through which a person might exercise 
some element of control in the corporation” 


Over the course of several years the FCC raised this 
limitation for various institutional investors‘? In 1975, 
the FCC proposed further raising its benchmark to a 
uniform 5% for insurance companies, investment 
companies, and banks. The arguments in favor of such 
a change were outlined in the FCC’s decision: 


The reason most frequently suggested for adoption of 
the increased benchmark is that banks, insurance com- 





38Senate Comm. on Finance, Subcomm. on Financial 
Markets. The Impact of Institutional Investors in the 
Stock Market, Pts. 1 and 2 (Committee Print, 1973). 


4*°Cross ownership of cable television systems with 
networks, television broadcast stations, or television 
translator stations is also forbidden, as is ownerhsip of 
a daily newspaper and a broadcast station in the same 
community. 


41See Multiple Ownership and Cross Ownership, 59 
F.C.C.2d 970 (1976). 


4243 F.C.C.3d 257 (1968) (limit for investment com- 
panies raised to 3 percent); 34 F.C.C.2d 889 (1972) 
(limit for bank trust departments raised to 5 percent, ex- 
cept in the case of cable television systems). 





panies, and investment companies are ‘‘passive’’ 
investors who cannot exercise managerial influence 
over their portfolio companies. Most commentators 
point out that the charters and prospectuses of these 
institutional investors as well as state and federal 
regulation limit the amount of stock they can purchase 
in any one company. Consequently, these parties 
believe that banks, insurance companies and invest- 
ment companies, who all play the same passive invest- 
ment role, should be subject to the same benchmark. 
Also, those commentators reason that 5% is a 
reasonable and realistic benchmark because it will have 
a beneficial effect on the degree of investment in the 
broadcast and cable businesses and at the same time 
will guard against any undue concentration of control* 


Despite the arguments of those opposed to raising the 
benchmark percentage for fear of concentrating 
ownership in the broadcast media, the FCC decided to 
adopt the proposed rule change on the grounds that it 
would increase institutional investment in broadcast 
and cable companies, thereby strengthening the 
‘*economic foundation’ of these industries. The FCC 
further concluded that increasing the benchmark would 
not cause ‘‘undue concentration of control’’ It noted 
that opponents of the proposal had cited no instance, 
nor had the FCC staff found any, in which institutional 
investors had used their minority interest to influence 
the management of a widely-held broadcast or cable 
company .*4 


The FCC specifically recognized that insurance com- 
panies are entitled to equal treatment with other insti- 
tutional investors under its multiple ownership rules. 
Unlike this Commission’s recent proceeding, the FCC’s 
investigation focused on the insurance industry and 
considered a full record*® The FCC’s conclusion is 
parallel to those reached by Congress and the Com- 
mission in previous studies of institutional investors. 


Excerpt from petition of The Prudential Insurance 
Company of America relating to Rule 13d-6 


V. Rule 13d-6(b) Will Have Capricious and Mischie- 
vous Results if Applied to the Ordinary Course of Busi- 
ness Lending Activities of Life Insurance Companies 


1. The acquisition of equity securities in private place- 
ments by life insurance companies. As we have on 
other occasions explained to the Commission, an 
integral part of the business of a life insurance company 
is the investment of the excess of the net premiums, in- 
vestment income and principal repayments that 
remains after payment of benefits under its policies and 
contracts. A substantial part of this money is loaned to 
corporate borrowers for a variety of purposes, most 
often for construction or improvement of plant and for 
working capital. The loans are individually negotiated, 
are made pursuant to lengthy and carefully drawn loan 


agreements and result in the acquisition of debt 
securities by the insurance company, most often in the 
form of a promissory note or notes. The loans are 
ordinarily for medium and long term—from 5 to 20 
years. 


Some indication of the volume of these transactions 
may be found in reports of the Commission’s Office of 
Economic Research and in the Statistical Bulletins from 
1956 through 1974. Over $106 billion of debt securities 
were privately placed with institutional investors with 
almost $8 billion sold in 1973 and more than $6 billion 
sold in 19745 


For the most part this lending activity does not involve 
the acquisition of equity securities. Sometimes, how- 
ever, it does give rise to the acquisition of equity 
securities by life insurance companies. In recent years a 
sizeable amount of corporate financing, particularly by 
utlities, has been carried out through the issuance and 
sale of preferred stock. Many of these issues are 
redeemable and include provisions for sinking funds. 
Some of these issues are registered, and insurance 
companies, either individually or through the 
supposed creation of a ‘‘group’’ (discussed below), 
sometimes acquire or are deemed to acquire more than 
5 percent of such an issue (which is often, it should be 
noted, very much less than 5 percent of the voting 
power of the outstanding securities). 


On other occasions the lending transaction will involve 
the issuance of convertible debt, once again giving rise 
to the acquisition of equity securities. Finally, certain 
borrowers, which though perfectly creditworthy, are 
thought for reason of size or other factors to present 
greater risk, will compensate for that risk by issuing to 
the lenders warrants to acquire common stock of the 
company. 


2. Concurrent loans by several insurance companies. 
On numerous occasions several life insurance com- 
panies will concurrently make loans to a single issuer, 
where the amount of the borrowing is larger than any 
single company cares to make on its own. When this 
occurs it is both convenient and sensible for the lenders 





4359 F.C.C.2d at 973-74. 
41g. at 975. 


5Petitions from the insurance industry were the main 
impetus for the FCC proceeding. See Notice of 
Proposed Rulemaking, 40 Fed. Reg. 26551 (1975). 


6Tables entitled ‘‘New Corporate Securities Offered for 
Cash in the United States’ and ‘‘Securities Offerings,”’ 
Office of Economic Research; Statistical Bulletin Vol. 
34, No. 5 (May 1975), p. 422. 
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to retain the same outside counsel, to work cooperative- 
ly with each other and to end up with essentially the 
same form of loan agreement. There is in no sense 
whatever a joint venture among the participating 
companies, and throughout the transaction each retains 
the unqualified right to act independently. At the 
conclusion of the transaction, that is, shortly after the 
closing, the cooperative effort ceases and the parties go 
their own ways. They have no continuing joint or 
common interest. They are in fact competitors of each 
other. In that capacity they do not exchange informa- 
tion about their portfolio holdings or investment 
decisions. One company may well want to dispose of 
the equity securities acquired in such a transaction, but 
it would not inform the others of such intention. The 
companies wish to and will act independently of each 
other.’ The Commission staff has nevertheless taken 
the position that in these circumstances the several 
participating life insurance companies constitute a 
‘‘group’’ for purposes of Section 13(d) and hence, even 
though none of the participating companies may 
acquire more than 5 percent of an issue, a Schedule 13D 
filing has been required where the companies have 
acquired in the aggregate more than the required 
percentage. This serves to increase substantially the 
number of occasions when a Section 13(d) report must 
be filed. 


Rule 13d-6(b), as recently adopted, appears to incor- 
porate this interpretation of the staff and provides that 
when two or more persons agree to act together to 
acquire securities of an issuer—not necessarily equity 
securities—the group formed thereby is deemed to 
have acquired beneficial ownership of a// securities of 
the issuer owned by each member of the group. This 
attribution rule may well be desirable when applied to 
acquisitions of the kind comprehended by Section 
13(d)(1) and as to which a Schedule 13D must be filed; 
when several persons act together to affect control of an 
issuer, information about the securities of that issuer 
previously owned by each of them is obviously of 
interest to other affected persons. It makes no sense at 
all, however, as applied to life insurance company 
lending activities, whether or not a short form is per- 
mitted. Indeed, we have serious doubts about the 
validity of this interpretation, as applied to non-control 
acquisitions. The release cites GAS Corp. v. Milstein, 
453 F.2d 709 (2nd Cir. 1971), cert. denied, 406 U.S. 910 
(1972), in support of this position. Milstein, however, 
dealt only with the question of whether a filing under 
Section 13(d) was required when the group was formed 
or whether a further acquisition was necessary. No 
issue was raised as to whether securities other than 
those of the class the group was formed to acquire 
should be presumed also to have been acquired. More- 
over, the Court said explicitly that groups ‘‘would not 
be required to file unless the members conspired to 
pool their securities interests for one of the stated 
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purposes.” (453 F2d at 719, emphasis supplied.) 
Nonetheless, we do not ask that this interpretation be 
withdrawn but, as the discussion below indicates, only 
that the extent of the presumed benenficial ownership 
be suitably determined. 


As explained above, there are thousands of loans made 
annually by life insurance companies where no equity 
securities are involved. Many of these loans are made 
by ‘‘groups’”’ of life insurance companies. As the rules 
are now framed, such a group, from the date the group 
is formed until the loan is actually made on the closing 
date when the group disbands, will be deemed to own 
all of the common stock, all of the preferred stock and 
all of the warrants and convertible debentures owned 
by each of the participants. In many cases more than 5 
percent of a registered class will be deemed to have 
been acquired. We doubt that the Commission has the 
power to declare that when two life insurance 
companies agree simply to lend money to an issuer, 
acquiring notes or debenture in the process, they must 
be deemed, contrary to fact, to have acquired the equity 
securities, if any, previously owned by each of them. 
But in any event we cannot understand why anyone 
should care about this hypothetical and transient 
ownership or why two reports should be filed pursuant 
to Section 13(d), one to announce the decision by the 
group of companies to make the loan and the other to 
announce that the loan has been made and that, coinci- 
dentally, the unnecessary attribution of ownership has 
disappeared. 


To require a poll to be taken of every life insurance 
company that participates in a simple lending trans- 
action to determine whether all of them own in the 
aggregate more than 5 percent of aclass of equity 
security, and to require two or more reports to be filed 
in those circumstances, is to go far beyond the intend- 
ment of the statute for no apparently sensible reason. 
Yet many such reports will have to be filed if the rule is 
allowed to stand as it now reads. 


Even where a ‘‘group’’ of life insurance companies is 
formed to acquire equity securities, as, for example, 
where preferred stock is to be acquired instead of debt 
securities, there is no reason whatever to attribute 
ownership of all other classes of equity securities, as 
there might possibly be where an acquisition is for the 
purpose of affecting control. When persons agree to 
work together for the purpose of obtaining or affecting 





7The loan agreements may provide that certain action 
may be taken with the consent of the holders of a stated 
percentage of the issue, but this does not call fora 
continuation of the original cooperative activity, and in 
any event these actions are associated with the debt 
rather than the equity aspects of the transaction. 





the control of an issuer, it may be important to know 
what other securities of that issuer are owned by each 
of them, even where their agreement does not in terms 
extend to such other securities. But where a routine, 
ordinary course of business acquisition is made by a 
group, there is no occasion to inquire what other 
securities of the issuer are owned by each of them since 
this is not relevant to any concern of the public, 
particularly a concern of the kind that gave rise to the 
Williams Act. At most, the attribution should be limited 
to the class or classes of securities that the group has 
been formed to acquire.® 


This point was made by Prudential in comments made 
when these rules were proposed, but the current 
release offers no explanation of why so broad an 
attribution rule was adopted for non-contro! acquisi- 
tions. This is not in keeping with the Commission’s 
obligations under the applicable law. As the Court of 
Appeals for the District of Columbia recently observed: 


‘“‘An agency need not repond to frivolous or repetitive 
comment it receives. However, where apparently 
significant information has been brought to its atten- 
tion, or substantial issues of policy or gaps in its 
reasoning raised, the statement of basis and purpose 
must indicate why the agency decided the criticisms 
were invalid. Boilerplate generalities brushing aside 
detailed criticism on the basis of agency ‘judgment’ or 
‘expertise’ avail nothing; what is required is a reasoned 
response, in which the agency points to particulars in 
the record which, when coupled with its reservoir of ex- 
pertise, support its resolution of the controversy. An 
agency may abuse its discretion by proceeding to a 
decision which the record before it will not sustain, in 
the sense that it raises fundamental questions for which 
the agency has adduced no reasoned answers.” NRDC 
v. United States Nuclear Regulatory Commission, 
(C.A.D.C., July 21, 1976), cert. granted, 45 U.S. Law 
Week 3570 (1977). 


While we belive that, even in the case of acquisitions 
that are intended to affect control, it would be 
preferable if Rule 13d-6(b) were limited to transactions 
where two or more persons act together to acquire 
equity securities of an issuer, our concern is with 
ordinary course of business non-control acquisitions, 
and so the amendment recommended below applies 
solely to such transactions. We suggest, therefore, that 
Rule 13d-6(b) should be amended to add the following: 


‘* . . provided, however, that if the gorup is of the type 
specified in Rule 13d-5(a)(2)(vii), then it shall be 
deemed to have acquired beneficial ownership of 
securities of the persons comprising the group only if it 
has been formed for the purpose of acquiring, holding, 
or disposing of one or more classes of equity securities 
of an issuer, and in such case the group shall be 
deemed to have acquired beneficial ownership of the 


securities of such class or classes beneficially owned by 
such persons, for purposes of Section 13(d)(1).’’ 


This would preserve the present attribution rule for 
acquisitions intended to be covered by Section 13(d) 
and provide a more limited and more sensible attribu- 
tion rule for group non-control acquisitions. 


Vi. Conclusion 


The Commission should amend Rule 13d-5(a)(2) to add 
life insurance companies to the categories of persons 
entitled to use Form 13D-5 and should amend Rule 
13d-6 in the manner suggested above. 


Respectfully submitted, 
THE PRUDENTIAL 
INSURANCE COMPANY 
OF AMERICA 

Of Counsel: 


Lawrence J. Latto 

Shea & Gardner 
734—15th St., N.W. 
Washington, D.C. 20005 


March 21, 1977 


Submission of the New York Clearing House 
Association 


File No. S7-687 


Outline of Comments Regarding 
Recently Adopted Amendments to 
Regulation 13D 


1. Basic Position 


The Securities and Exchange Commission’s recent 
amendments to Regulation 13D have resulted in a 
regulation which is unworkable as applied to com- 
mercial banks.* The cost to commercial banks of even 





8As Rule 13d-5(a)(2)(vii) now reads, a ‘‘group’’ 
qualifies for use of Form 13D-5 only if the securities 
were acquired in a Section 4(2) transaction. We assume 
this refers only to the securities that the group was 
formed to acquire and not to the securities previously 
owned by the individual members of one group that are 
presume to be owned by Rule 13d-6(b). It would be 
helpful if the Commission could confirm that this 
reading is correct. 


*This outline does not consider the question of the 
legality of these amendments, which was discussed in 
The New York Clearing House Association’s Memoran- 
dum of Comments dated December 15, 1975 in response 
to Release No. 34-11, 616. 
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attempting to comply with the revised Regulation 
would run into millions of dollars. These enormous 
costs are unjustified in view of proposed Rule 13f-1 
whch was issued under the statute Congress intended 
to provide for institutional investor disclosure. Rule 
13f-1 will provide such necessary disclosure, although a 
number of amendments are required to avoid problems 
similar to those created by Regulation 13D. 


A duplication of such disclosure by means of a separate 
reporting system under Regulation 13D would, because 
of various technical differences between the two regu- 
lations, create enormous additional expense without 
any resulting benefit to the investing public. Such 
duplication is contrary to the express intention of 
Congress in enacting Section 13(f) of the 1934 Act and 
the basic concern expressed by a number of govern- 
ment officials regarding the burden of duplicative and 
non-productive paperwork. 


ll. Specific Problems under Regulation 13D 


[a] Initial Creation of a Computerized Reporting 
System or Other Mechanism to Comply with Regulation 
13D Could Cost Certain Individual Banks Millions of 
Doilars and the Aggregate Cost for Banks Generally 
Might Exceed Fifty Million Dollars. 


In order to comply with the Regulation 13D reporting 
requirements, major banks throughout the country will 
be required to develop sophisticated computer systems 
to track and report the relevant data. These systems 
must provide information regarding thousands of 
securities held in thousands of different accounts, and 
must indicate whether a bank’s ‘‘beneficial ownership’’ 
of each security has exceeded the 5% threshold test. 


The cost of establishing acomputer system for the 
domestic trust department operations of a major bank 
with a very limited branch system is in the area of 
$250,000. This is a ‘‘bare-bones’’ cost estimate which 
would be far exceeded at many major banks. Even this 
estimate assumes the availability, from a commercial 
reporting service, of a list of all ‘‘Section 13(d) 
securities’’ and the amount of share equivalent to 5% 
of the total outstanding, as well as acknowledgment by 
the Commission that banks may rely upon such a list. If 
this assumption is inaccurate, the costs are incalcul- 
able. At the present time, commercial reporting 
services include only securities that are listed ona 
national securities exchange or are quoted on the 
automated quotation system of a registered securities 
association (e.g., the NASDAQ system).* 


A major part of the expense in establishing the 
computer system is attributable to the need to include 
convertible securities and options in calculating the 
percentage holdings of the underlying equity security. 
This expense would not arise under proposed Rule 
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13f-1, which does not include a percentage test. The 
expense is not justified because it is inappropriate to 
assume that banks would exercise conversion rights for 
the purpose of acquiring a controlling position. At the 
very least, a person qualified to file a short form notice 
under Rule 13d-5, /.e., a person assumed not to have 
the purpose of acquiring control, should be exempt 
from the requirement under Rule 13d-3(d)(1) to deem 
securities to be outstanding which are subject to con- 
version or option rights. 


The start-up costs required to establish a computerized 
reporting system would be substantially increased if 
the system is required to cover (1) a decentralized trust 
operation involving a bank with a large branch system, 
(ii) pledged securities or (iii) securities held by foreign 
branches and affiliates. The costs associated with the 
last two items are discussed below. 


In addition to these start-up costs, there will be signifi- 
cant ongoing operations costs required to comply with 
the Regulation 13D reporting requirements. A bank’s 
holdings in each of thousands of securities must be 
continuously reviewed and each report filed with the 
Commission must be updated on a quarterly basis. 


(b) Pledged Securities Should Not Be Classified as 
‘*Beneficially Owned’’ until Such Time as the Pledgee 
Exercises Its Right to Vote Such Securities. 


It would be inordinately expensive, as well as mis- 
leading, for banks and their non-banking subsidiaries 
to create a reporting system that automatically includes 
all securities pledged to secure loans as to which there 
exists an uncured default of more than thirty days. 
Banks generally do not have any centralized 
information system with respect to aggregate holdings 
of pledged securities, and it would be a major 
undertaking to create either a computer or manual 
listing of all such securities. Even if a bank developed a 
computer program for aggregate holdings, it could not 
determine the existence of defaults under loan 
aggrements or whether such defaults are uncured for 
more than thirty days. A manual input system as to 
such facts, extending throughout the entire commercial 
department of each bank, will also have to be created, 
which will require very substantial time of bank officers 
and counsel to implement and maintain. The expense of 
creating a manual mechanism for reporting all pledged 
securities has been estimated by one bank to cost 





*Proposed Rule 13f-1 provides that an institutional 
investment manager may rely on the most recent list of 
‘*Section 13(f) securities’’ published by the Com- 
mission. Congress added the statutory requirement 
that the Commission furnish such a list after 
institutional investors explained that compliance would 
be seriously complicated in its absence. 





$500,000. The operations of a number of major banks 
are so extensive that estimates of the cost of reporting 
pledged securities are not feasible. For example, one 
major bank makes secured loans through 267 domestic 
branches, 209 foreign branches (in over 100 countries) 
and 374 offices of foreign banking subsidiaries, and, in 
addition, a domestic finance company affiliate makes 
secured loans through approximately 200 offices. 


Banks and their non-banking subsidiaries frequently 
take no action to accelerate loans or foreclose on 
pledged securities in cases in which defaults exist for 
periods in excess of 30 days. Inasmuch as the pledgee 
may never vote the pledged securities, there is no 
justification for the substantial expense required. to 
report such securities as beneficially owned prior to the 
exercise of voting authority. 


(c) Application of Regulation 13D to Securities Held in 
Investment Accounts at Foreign Branches and Subsidi- 
aries of Commercial Banks Would Not Provide Mean- 
ingful Additional Disclosure but Would Substantially 
Increase the Cost of Creating a Compliance System. 


Securities held in investment accounts at foreign 
branches and subsidiaries of commercial banks are 
insignificant in comparison to the banks’ domestic 
investment account holdings. The reporting of such 
foreign holdings, however, would substantially in- 
crease the expense of creating a computerized com- 
pliance system. Estimates by one major bank, with only 
a small number of foreign offices, of the expenditures 
to create the necessary computerized reporting system 
would exceed $1,000,000. 


The potential costs involved are extremely high 
because (i) the securities held in investment accounts at 
foreign branches and affiliates are only infrequently 
inclued in any computer system and (ii) even where a 
system has been established, it is frequently not 
compatible with the bank’s main computer operations. 
The cost of creating the integrated computer system 
will greatly increase for commercial banks having 
investment accounts at a much larger number of 
branches and affiliates. 


Banks with branches or affiliates in certain countries 
could not comply with Regulation 13D without violating 
the laws of their host countries. The laws of a number of 
countries would prohibit the disclosure of any 
individual’s holding, whether or not it exceeded 5% of 
the outstanding shares, and Swiss law may prohibit the 
disclosure of the aggregate holdings of a Swiss affiliate 
of a United States bank. 


(d) Regulation 13D Will Require Computer Runs on 
Every Business Day to Determine.if at Any Point a 
Bank’s Aggregate Holdings Exceed 5%. 


Although the revised Regulation permits banks and 
certain other institutional investors to file the short 
form notice (Form 13D-5) on a quarterly basis, a bank 
will be required to determine whether its aggregate 
holdings of each security exceed 5% as of each 
business day during the quarter. A daily computer run 
will be required to make this determination. It has been 
estimated that such daily computer runs would involve 
several hours of operation on a major computer, which 
on an annual basis would cost in the area of $100,000 
for many banks. 


(e) Retroactive Application of Regulation 13D 
Amendments Would Greatly Increase Costs of Com- 
pliance and Disregards Clear Legislative Intent and 
Judicial Decisions. 


The amendments to Regulation 13D require the aggre- 
gation of the holdings of unrelated trust accounts 
(although they frequently have conflicting investment 
strategies) and expand the definition of beneficial 
ownership. As a result, retroactive application of these 
amendments would require major banks to make 
reports on numerous securities in which their 
‘beneficial ownership’’, as that phrase is now defined, 
exceeded 5% prior to the effectiveness of the 
amendments. The Commission may not have intended, 
however, to apply the amendments on a retroactive 
basis because such an application would be contrary to 
Congress’ intention in enacting the Williams Act and to 
judicial precedent. 


Reporting on these pre-existing holdings alone would 
involve aggregate filing fees for some banks in excess 
of $15,000. More significantly, it would require sub- 
stantial time of bank personnel and legal counsel to 
prepare the short form notices. In preparing reports on 
pre-existing holdings, it would also be necessary to 
examine each account in which the relevant securities 
are held to determine if the bank ‘‘acquired such 
securities in the ordinary course of business and not 
with the purpose nor with the effect of changing or 
influencing the control of the issuer, nor in connection 
with or as a participant in any transaction having such 
purpose or effect. . . .’” This substantial effort must be 
made merely to determine qualification for use of the 
short form. 


A bank could acquire securities ‘‘in connection with’ a 
transaction having the effect of changing control, even 
though the bank’s role in such charge is non-existent or 
totally passive. For example, a bank could be appointed 
the trustee of a trust containing only a few shares of a 
company in connection with the disposition of control 
by the founder, or a bank could receive shares of a 


- company in fiduciary accounts in connection with the 


spin-off of that company’s shares by its former parent. 
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(f) A Long Form Schedule 13D Is Not Feasible for 
Reporting by Banks, but the Regulation as Adopted 
Would Make the Short Form 13D-5 Unavailable in 
Numerous Situations. 


It is virtually impossible for a commercial bank to file a 
full Schedule 13D in connection with securities held in 
numerous trust accounts. A full Schedule 13D requires 
substantial information concerning every person ‘‘on 
whose behalf the acquisition has been effected’’ and 
other persons who are known to have an ‘‘economic 
interest’’ in the securities. When a bank holds 
securities in numerous separate trust accounts, there 
will frequently be thousands of persons with respect to 
whom information would be required. The cost and 
effort involved in any meaningful attempt by a bank to 
supply this information would be enormous, and, irres- 
pective of the effort and cost, the information could fre- 
quently not be obtained. 


Notwithstanding the practical impossibility of a full 
Schedule 13D filing by banks and their parent holding 
companies, certain provisions of the Regulation make 
the alternative short form 13D-5 unavailable in a 
number of situations. A parent bank holding company 
would be required to use a full Schedule 13D if one 
share of a securites for which a report was required 
were beneficialiy owned by a foreign bank subsidiary 
(which is not a bank under Section 3(a)(6) of the 1934 
Act) or many non-banking subsidiaries, domestic or 
foreign. The full Schedule 13D would also be required if 
one share had been pledged to secure a 30-day default- 
ed loan made by a foreign bank subsidiary or a domes- 
tic non-banking subsidiary, such as a finance cornpany. 
Finally, the full Schedule would be required unless 
each share could meet the highly subjective test of 
being acquired without ‘‘the purpose nor with the effect 
of changing or influencing the control of the issuer, nor 
in connection [there]with ... .’’ 


(g) Impossibility of Meeting August 31, 1977 Effective 
Date Even if Necessary Changes Are Made. 


Even if the Commission were to agree to make the 
changes discussed above, it is impossible for the 
commercial banking industry, despite its best efforts, 
to meet the August 31, 1977 effective date for the 
amendments to Regulation 13D. Furthermore, in view 
of the great expense that will result from efforts to 
comply with such amendments even at a much later 
date, it is requested that the effective date be 
suspended for banks and other institutional investors 
until a study by the Commission can be completed as to 
what, if any, significant information would not be 
reported under Rule 13f-1. In order to complete such 
study effectively, the Commission should have the 
benefit of a full cycle of reporting under Rule 13f-1. 
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SECURITIES ACT OF 1933 
Release No. 5860—8/31/77 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13902—8/31/77 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20155—8/31/77 


ACCOUNTING SERIES ACT 
Release No. 225—8/31/77 


Lease Accounting and Disclosure Rules 
AGENCY: Securities and Exchange Commission. 
ACTION: Final rules 


SUMMARY: The Commission has taken action to (1) 
conform its lease accounting and disclosure require- 
ments to those standards recently adopted by the 
Financial Accounting Standards Board (FASB) in its 
Statement No. 13, ‘‘Accounting for Leases’’; (2) require 
early application for public companies of the FASB lease 
accounting and disclosure standards; and (3) re- 
quire certain lease disclosures of rate-regulated 
enterprises. The Cemmission’s action will improve the 
financial statements filed with the Commission. 


EFFECTIVE DATE: Earliest application is for financial 
statements for fiscal years ending after December 24, 
1977. 


FOR FURTHER INFORMATION CONTACT: Gary A. 
Zell, Office of the Chief Accountant, Securities and 


Exchange Commission, 500 North Capitol 
Washington, D.C. 20549 (202) 376-8019. 


Street, 


SUPPLEMENTARY INFORMATION: These rules and 
amendments were proposed for comment in Securities 
Act Release No. 5812 on March 2, 1977 [42 FR 13838]. 
Many letters of comment have been received and con- 
sidered. In proposing these rules the Commission noted 
that it believes that Statement of Financial Accounting 
Standards (SFAS) No. 13, ‘‘Accounting for Leases,’’ 
issued in November 1976 by the FASB, provides 
improved standards of accounting and disclosure for 
leases, and that conforming the Commission’s rules to 
those of the FASB would improve financial reporting to 
investors. 


SFAS No. 13 supersedes four APB Opinions and 
provides for the capitalization by lessees of leases when 
substantially all the benefits and risks of ownership of 
the leased property have been transferred to the lessee. 
It provides additional criteria for the recognition by 
lessors of a sale and/or financing arrangement. 





The Commission has concluded that it will require 
financial statements filed with the Commission for 
fiscal years ending after December 24, 1978, to reflect 
early application of the accounting requirements of 
SFAS No. 13 unless a violation or probable future viola- 
tion of a restrictive clause in an existing loan indenture 
or other agreement would result. In that event a 
description of the potential violation should be made in 
the footnotes to the financial statements. 


Although the Commission has adopted this rule, it is 
concerned that some commentators have asserted that 
its application would be unfair to companies which 
might be in violation of loan convenants if they adopted 
SFAS No. 13 early or if they were required to disclose 
they were not adopting it because of that problem. 
Because of this concern the Commission will reconsider 
this action before December 31, 1977. 


The Commission would like to receive additional input 
by October 31 concerning those assertions. We are 
particularly interested in a more detailed description of 
the hardships expected to be caused by the disclosure 
of the existence of a ‘‘problem’’ as the reason for not 
restating. 


The Commission also believes that for rate-regulated 
enterprises, the assets and liabilities that would have 
been included in the balance sheet and the effect on 
expenses in the income statement should be disclosed 
in financial statements for fiscal years ending after 
December 24, 1977 as if such leases had been 
accounted for as capita! leases along with any other 
information management believes is necessary as to the 
rate making process. 


The disclosures of Rule 3-16(q)(2) [previously Rule 
3-16(q)] of Regulation S-X [17 CFR 210.3-16(q)(2)] will 
not be required for financial statements that have been 
restated to reflect early application of SFAS No. 13 or 
for which the disclosures required by paragraph 50 of 
SFAS No. 13 are provided. 


5 
INTERPRETATIONS AND COMMENTS 


Commentators supported the Commission’s proposal to 
conform the Commission’s lease accounting and 
disclosures rules to those of the FASB. However, a 
number of questions were raised regarding the 
proposed disclosure requirements for rate-regulated 
enterprises and the proposed early application of the 
lease accounting and disclosure requirements of the 
FASB. These comments are discussed below. 


1. Proposed disclosures for rate-regulated enterprises. 
The Commission proposed to require disclosure of the 
following information from rate-regulated enterprises 
for leases which meet SFAS No. 13’s definition of a 


capital lease but which are accounted for as operating 
leases: 


(a) the amounts of the assets and liabilities which 
would have been included in the balance sheet had such 
leases been accounted for as capital leases; and 


(b) the effect on net income (loss) and net income (loss) 
per share which would have resulted had such leases 
been accounted for as capital leases. 


The comments received confirm the Commission’s view 
that there is no general agreement on the applicability 
of the Addendum’ with respect to SFAS No. 13. The 
Commission has previously requested the FASB to 
review the Addendum. Differing views were presented 
on whether the proposed disclosures for rate-regulated 
enterprises were desirable. Several commentators 
support the Commission’s proposal to require disclo- 
sure of the amounts of the assets and liabilities which 
would have been included in the balance sheet had such 
leases been accounted for as capital leases. They felt 
these disclosures were necessary until the application 
of the Addendum is clarified. Some commentators view 
the Addendum as applying primarily to the determina- 
tion of income and expense and believe that capital 
leases should be recorded in the balance sheet. 


A number of commentators felt that the proposed 
disclosure for rate-regulated companies was not 
meaningful and was misleading since only assets used 
as a basis for rate making are relevant to rate-regulated 
enterprises. They pointed out that such disciosures do 
not relate to past or future cash flows and were not 
considered by rate regulators in determining the rate 
base and cost of capital. 


After considering the comments the Commission has 
decided to require such disclosures in financial state- 
ments for fiscal years ending after December 24, 1977 
to provide the effects of the Addendum to investors. 


The Commission’s proposal to require rate-regulated 
enterprises to disclose the effect on net income (loss) 
and net income (loss) per share which would have 
resulted had assets acquired under such leases been 
accounted for as capital leases was not generally 
supported. Commentators indicated that such disclo- 
sures would be misleading because, in their view, any 





‘The Addendum to APB Opinion No. 2, ‘‘Accounting 
for the ‘Investment Credit,’’’ states ‘‘. . . differences 
may arise in the application of generally accepted 
accounting principles as between regulated and non- 
regulated businesses because of the effect in regulated 
businesses of the rate-making process. . .’’ The effect 
of the Addendum with respect to the standards adopted 
by SFAS No. 13 is not clear. 
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change in expenses would generally be considered by 
the rate regulators in determining rates and would 
result in a similar change in revenues, thus resulting 
in an immaterial effect on net income. It was further 
stated that such disclosures are not generally accepted 
accounting principles for such enterprises and do not 
reflect the economics of the rate making process which 
generally allows for the recovery of costs. 


The Commission has decided to revise the proposed 
rule and to require only the disclosure of the additional 
expense that would be recognized had such leases been 
accounted for as capital leases. 


2. Early application of the lease accounting and 
disclosure requirements of the FASB. 


Unless a registrant has been unable to resolve 
problems in connection with restrictive clauses in loan 
indentures or other agreements, the Commission 
proposed that financial statements filed with the 
Commission for fiscal years ending after December 24, 
1977, be restated in accordance with the provisions of 
SFAS No. 13. 


The effective dates of SFAS No. 13 are summarized as 
follows: 


e Leases entered into on or after January 1, 1977 must 
follow the new accounting rules. 


e Balance sheets as of December 31, 1976 and 
subsequent balance sheets and income statements are 
required to be restated to apply the new accounting 
rules to all leases for purposes of financial statements 
for fiscal years beginning after December 31, 1980. 
Prior financial statements are required to be restated 
for as many prior periods as is practicable. 


¢ Certain disclosures are required of the effect on the 
balance sheets as of December 31, 1976 and thereafter 
and income statements for periods beginning after 
December 31, 1976 on the effects of the new accounting 
rules. 


The Commission believes that data accumulation will 
not represent a burdensome task to most of the 
companies fiting financial statements with the Commis- 
sion and that early application was encouraged by the 
FASB and is desirable for investors. The Commission 
has concluded to require early application but has 
decided to extend the effective date to fiscal years 
ending after December 24, 1978 to provide additional 
time for lessors to accumulate the required data, and 
for lessees to determine the appropriateness of their 
data and to resolve problems. 


Several commentators indicated that the data accumul- 
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ation necessary for registrants to apply these lease 
accounting requirements would be a significant task. 
They indicated that the definition of a ‘‘capital lease’’ 
in SFAS No. 13 differs from the definition of a 
‘‘financing lease’’ contained in Rule 3-16(q) (now 3-16 
(q)(2)) [announced in Accounting Series Release No. 
147 [38 FR 29215] in 1973] and many new computations 
are required to conform to the lease accounting require- 
menis of SFAS No. 13. The Commission notes that the 
computations are required by SFAS No. 13 for calendar 
year 1977 and subsequent years and are required to be 
disclosed. The Commission believes that such compu- 
tations and the lease accounting rules of SFAS No. 13 
should be reflected in the financial statements filed 
with the Commission as soon as practicable. 


Commentators also indicated that data for periods prior 
to 1977 may be difficult to accumulate, especially for 
registrants which were under the materiality limits of 
Rule 3-16(q) (now 3-16 (q)(2)) or have had leases that 
have expired. Those companies which find such 
restatements are not practicable are not required by 
SFAS No. 13 to restate those periods and are required 
to include the cumulative effect in determining net 
income in the earliest year restated. They are also 
required to disclose the amount of the cumulative effect 
and the reason for not restating the prior years. The 
Commission agrees with several of the commentators 
that such accounting is desirable for comparability pur- 
poses and, with the revised effective date, will not 
result in an undue hardship on companies filing 
financial statements with the Commission. 


3. Registrants unable to resolve problems. 


Several commentators indicated that time was needed 
in order for them to resolve problems in connection with 
restrictive clauses in loan indentures or other agree- 
ments. The Commission had proposed that registrants 
who were not able to resolve such problems would not 
be required to apply early the lease accounting 
requirements of SFAS No. 13 and further that such 
problems should be disclosed. Commentators noted 
that ‘‘problems’’ was not well defined in the 
Commission’s release. Accordingly, the Commission 
has defined a ‘‘problem’’ as a situation where early 
application of the lease accounting requirements of 
SFAS No. 13 would result in the violation or probable 
future violation by 1980 of a restrictive clause in an 
existing loan indenture or other agreement. The 
Commission further requires that the ‘‘problem’’ and 
its impact be disclosed in the footnotes to the financial 
statements. 


4. Application to lessors. Commentators indicated that 
the Commission’s proposal was unclear as to its 
application to lessors. Lessors have not been subject to 
the disclosures of Rule 3-16(q) (now 3-16 (q)(2)); 





therefore data accumulation will represent a more 
burdensome task on companies involved in a substan- 
tial amount of leases as lessors. The Commission’s rule 
applies to lessors. To provide lessors additional time to 
accumulate data and for the reasons given in Item No. 
1, the Commission has revised the proposed require- 
ment to give registrants an additional year before being 
required to apply the lease accounting requirements of 
the FASB. However, the Commission continues to 
encourage early application of the lease accounting 
standards of SFAS No. 13 for fiscal years ending before 
December 25, 1978. 


5. Reporting during transition. Several commentators 
discussed the desire to have consistent reporting for the 
periods during transition. Whie the Commission agrees 
that comparability between companies is desirable, it 
has provided the exception to its rule for companies 
with problems, in order to prevent undue hardship to 
companies where early application would result in the 
violation or probable future violation of a restrictive 
clause in an existing loan indenture or other 
agreement. However, in order to provide information 
for meaningful comparisons the Commission has 
decided to retain the previously required lease 
disclosures of Rule 3-16(q) (now 3-16(q)(2)) of Regula- 
tion S-X for fiscal years that have not been restated or 
for which the disclosures required by paragraph 50 of 
SFAS No. 13 are not provided since such disclosures 
are not required by the FASB for years ending before 
December 31, 1977. 


6. Replacement cost information. It has been pointed 
out that the early application of SFAS No. 13 may result 
in registrants meeting the tests of Rule 3-17 of 
Regulation S-X which requires the disclosure of 
replacement cost information. Replacement cost dis- 
closures are required for companies meeting the 
requirements of Rule 3-17 because of adding capitaliz- 
ed leases to their recorded assets. However, if volun- 
tary early application of SFAS No. 13 results in an 
undue hardship in providing replacement cost data, 
registrants should discuss their circumstances with the 
staff. 


7. Support for the Financial Accounting Standards 
Board. Several commentators indicated that the 
adoption of the Commission’s proposed rule would 
lessen the credence of, undermine, or preempt the 
FASB. The Commission does not agree. The Commis- 
sion believes that its action is appropriate in its role 
expressed in ASR No. 150 of looking to the private 
sector for leadership in establishing and improving 
accounting principles and standards. The commission 
requirements do not affect the determination of 
accounting principles but only the timing of their 
application for public companies that.file their financial 
statements with the Commission. In determining the 
accounting principles and standards. The Commission 


effective dates of their accounting rules, the FASB also 
has to consider the problems of companies who do not 
file their financial statements with the Commission. 
The Commission’s responsibility is for public compan- 
ies that file their financial statements with the 
Commission. The lease information accumulated by 
companies who file their financial statements with the 
Commission is significantly greater than that of other 
companies and includes that information accumulated 
under the requirements of Rule 3-16(q) (now 3-16(q)(2)) 
for the last several years. Accordingly, the Commission 
has concluded that it is appropriate to consider the 
timing and the effective date of the improved lease 
accounting requirements for registrants filing their 
financial statements with the Commission. 


COMMISSION ACTION: The Commission hereby 
specifies under this Accounting Series Release (No. 
225) [17 CFR Part 211]: 


1. That the financial statement restatement require- 
ments in SFAS No. 13 shall be applied in financial 
statements filed for fiscal years ending after December 
24, 1978 with regard to all leases except for companies 
where a problem, as defined below, exists. The 
problem and its potential impact should be disclosed in 
the footnotes to the financial statements. For purposes 
of this paragraph ‘‘problem’’ is defined as; that 
situation where capitalization of capital leases as 
defined in SFAS No. 13 would result in the violation or 
probable future violation expected to occur prior to 
fiscal years beginning after December 31, 1980 of a 
restrictive clause in an existing loan indenture or other 
agreement. 


2. The disclosures specified under §210.3-16(q)(2) 
(formerly §210.3-16(q)) of Regulation S-X are not 
required for financial statements that have been 
restated as specified in (1) above or for which the 
disclosures required by paragraph 50 of SFAS No. 13 
are provided. 


The Commission hereby adopts amendments of 
§210.3-16 of 17 CFR Part 210 by redesignating para- 
graph (1) and subparagraphs (1), (2), (3) and (4) there- 
under as subparagraphs (2) and (i), (ii), (iii) and (iv) res- 
pectively, and by adding new subparagraphs (1) and (i) 
and (ii) to paragraph (q), which as so amended reads as 
given below: 


§210.3-16 General notes to financial statements. (See 
Release No. AS-4.) 


* * * * 


(q) Leased assets and lease commitments. 


(1) Leased assets and lease commitments of regulated 
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enterprises subject to the rate-making process. 


(i) Subparagraph (1) is applicable to all regulated 
enterprises subject to the rate-making process that do 
not record capital leases as assets with associated 
liabilities. For purposes of subparagraph (1) a lease is 
defined as an agreement conveying the right to use 
property, plant, or equipment (land and/or depreciable 
assets) usually for a stated period of time. It inlcudes 
agreements that, although not normally identified as 
leases, meet the above definition, such as a ‘‘heat 
supply contract’ for nuclear fuel. This definition does 
not include agreements that are contracts for services 
that do not transfer the right to use property, plant, or 
equipment from one contracting party to the other. On 
the other hand, agreements that do transfer the right to 
use property, plant, or equipment meet the definition of 
a lease for purposes of subparagraph (1) even though 
substantial services by the contractor (lessor) may be 
called for in connection with the operation or 
maintenance of such assets. Subparagraph (1) does not 
apply to lease agreements concerning the rights to 
explore for or to exploit natural resources such as oil, 
gas, minerals, and timber. Nor does it apply to 
licensing agreements for items such as motion picture 
films, plays, manuscripts, patents, and copyrights. A 
lease is a capital lease if at its inception it meets one or 
more of the following four criteria: 


(A) The lease transfers ownership of the property to 
the lessee by the end of the lease term. 


(B) The lease contains a bargain purchase option. 


(C) The lease term is equal to 75 percent or more of the 
estimated economic life of the leased property. 
However, if the beginning of the lease term falls within 
the last 25 percent of the total estimated economic life 
of the leased property, including earlier years of use, 
this criterion shall not be used for purposes of 
classifying the lease. 


(D) The present value at the beginning of the lease 
term of the minimum lease payments excluding that 
portion of the payments representing executory costs 
such as insurance, maintenance, and taxes to be paid 
by the lessor, including any profit thereon, equals or 
exceeds 90 percent of the excess of the fair value of the 
leased property to the lessor at the inception of the 
lease over any related investment tax credit retained by 
the lessor and expected to be realized by him. 
However, if the beginning of the lease term falls within 
the last 25 percent of the total estimated economic life 
of the leased property, including earlier years of use, 
this criterion shall not be used for purposes of 
Classifying the lease. A lessee shall compute the 
present value of the minimum lease payments using his 
incremental borrowing rate, unless (1) it is practicable 
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for him to learn the implicit rate computed by the lessor 
and (2) the implicit rate computed by the lessor is less 
than the lessee’s incremental borrowing rate. If both of 
those conditions are met, the lessee shall use the 
implicit rate. 


(ii) The following information shall be provided for 
capital leases covered by this rule: 


(A) As of the date for each required balance sheet, the 
aggregate amounts of the assets and liabilities that 
would have been recorded in the accounts had all leases 
meeting the definition of a capital lease been recorded. 


(B) For each period for which an income statement is 
required, the aggregate effect on expenses had all 
assets obtained through leases meeting the definition 
of a capital lease been recorded as assets with 
associated liabilities and any additional information 
management believes is necessary as to the rate 
making process. 


(2) Leased assets and lease commitments of enter- 
prises which are not covered by paragraph (1) (See 
Release No. AS-225 for applicability of subparagraph 
(2).) Any contractual arrangement which has the 
economic characteristics of a lease, such as a ‘‘heat 
supply contract’’ for nuclear fuel, shall be considered a 
lease for purposes of this rule. Leases covering oil and 
gas production rights and mineral and timber rights are 
not to be considered leases for purposes of this rule. 
For purposes of this rule, a financing lease is defined as 
a lease which, during the noncancelable lease period, 
either covers 75 percent or more of the economic life of 
the property or has terms which assure the lessor a full 
recovery of the fair market value (which would normally 
be represented by his investment) of the property at the 
inception of the lease plus a reasonable return on the 
use of the assets invested subject only to limited risk in 
the realization of the residual interest in the property 
and the credit risks generally associated with secured 
loans. The disclosures set forth under subparagraphs 
(i) and (ii) below are only required if gross rental 
expense in the most recent fiscal year exceeds one 
percent of consolidated revenues. 


(i) Total rental expense (reduced by rentals from 
subleases, with disclosure of such amounts) entering 
into the determination of results of operations for each 
period for which an income statement is required shall 
be disclosed. Rental payments under short-term leases 
for a month or less which are not expected to be 
renewed need not be included. Contingent rentals, 
such as those based upon usage or sales, shall be 
reported separately from the basic or minimum rentals. 
Rentals on noncapitalized financing leases shall be 
shown separately for both categories of rentals 
reported. 





(ii) The minimum rental commitments under all 
noncancelable leases shall be disclosed, as of the date 
of the latest balance sheet required, in the aggregate 
(with disclosure of the amounts applicable to noncapi- 
talized financing leases) for (A) each of the five 
succeeding fiscal years; (B) each of the next three 
five-year periods; and (C) the remainder as a single 
amount. The amounts so determined should be reduced 
by rentals to be received from existing noncancelable 
subleases (with disclosure of the amount of such 
rentals). For purposes of this rule, a noncancelable 
lease is defined as one that has an initial or remaining 
term of more than one year and is noncancelable, or is 
cancelable only upon the occurrence of some remote 
contingency or upon the payment of a substantial 
penalty. 


(iii) Additional disclosure shall be made to report in 
general terms: (A) the basis for calculating rental 
payments if dependent upon factors other than the 
lapse of time; (B) existence and terms of renewal or 
purchase options, escalation clauses, etc.; (C) the 
nature and amount of related guarantees made or 
obligations assumed; (D) restrictions on paying 
dividends, incurring additional debt, further leasing, 
etc.; and (E) any other information necessary to assess 
the effect of lease commitments upon the financial 
position, results of operations, and changes in financial 
position of the lessee. 


(iv) For all noncapitalized financing leases there shall 
be disclosed: 


(A) The present values of the minimum lease 
commitments in the aggregate and by major categories 
of properties, such as real estate, aircraft, truck fleets 
and other equipment. Present values shall be computed 
by discounting net lease payments (after subtracting, if 
practicable, estimated, or actual amounts, if any, applic- 
able to taxes, insurance, maintenance and other 
operating expenses) at the interest rate implicit in the 
terms of each lease at the time of entering into the 
lease. Such disclosure shall be made as of the date of 
any balance sheet required. If the present value of the 
minimum lease commitments is less than five percent 
of the sum of long-term debt, stockholders’ equity and 
the present value of the minimum lease commitments, 
and if the impact on net income required to be disclosed 
under (D) below is less than three percent of the 
average net income for the most recent three years, this 
disclosure is not required; 


(B) either the weighted average interest rate (based on 
present value) and range of rates or specific interest 
rates for all lease commitments included in the amount 
disclosed under subparagraph (q)(2)(iv)(a); 


(C) the present value of rentals to be received from 
existing noncancelable subleases of property included 


under subparagraph (q)(2)(iv)(A) based on the interest 
rates implicit in the terms of the subleases at the times 
of entering into the subleases; 


(D) the impact upon net income for each period for 
which an income statement is required if all noncapi- 
talized financing leases were capitalized, related assets 
were amortized on a straight-line basis and interest cost 
was accrued on the basis of the outstanding lease 
liability. The amount of amortization and interest cost 
included in the computation shall be separately identifi- 
ed. If the impact on net income is less than three 
percent of the average net income for the most recent 
years, that fact may be stated in lieu of this disclosure. 
In calculating average net income, loss years should be 
excluded If losses were incurred in each of the most 
recent three years, the average loss shall be used for 
purposes of this test. 


* * 


Paragraph (q)(1) of Section 210.3-16 is effective for 
fiscal years ending after December 24, 1977. 


These amendments are adopted pursuant to authority 
in Sections 6, 7, 8, 10 and 19(a) [15 U.S.C. 77f, 77g, 
77h, 77j, 77s] of the Securities Act of 1933; Sections 12, 
13, 15(d), and 23(a) [15 U.S.C. 781, 78m, 780(d), 78w] 
of the Securities Exchange Act of 1934; and Sections 
5(b), 14, and 20(a) [15 U.S.C. 79e, 79n, 79t] of the 
Public Utility Holding Company Act of 1935. Pursuant 
to Section 23(a)(2) of the Exchange Act the Commission 
has considered the impact of these proposals on 
compettion and is not aware, at this time, of any burden 
that such rule amendments would impose on competi- 
tion. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


August 31, 1977 
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Proposed Amendments 
AGENCY: Securities and Exchange Commission. 
ACTION: Proposed rules. 


SUMMARY: This release is a rulemaking proposal 
which would amend the Commission’s regulations to 
incorporate certain financial accounting and reporting 
standards required by the Energy Policy and Conserva- 
tion Act, Public Law. 94-163 (the ‘‘EPCA’’), to be 
developed by December 22, 1977. The Commission is 
proposing these rules pursuant to authority granted it 
by the EPCA and the accounting practices required to 
be developed will be appicable to persons engaged in 
the production of oil and gas who will be required under 
the EPCA to file reports with the Department of 
Energy, including those who are not subject to the 
filing requirements of the Federal securities laws. The 
amendments are proposed to place the Commission in a 
position to adopt by December 22, 1977, financial 
accounting and reporting standards for oil and gas 
producing activities. The proposed amendments are the 
same as the standards contained in the proposed 
Statement of Financial Accounting Standards, ‘‘Finan- 
cial Accounting and Reporting by Oil and Gas Producing 
Companies,’’ issued on July 15, 1977, by the Financial 
Accounting Standards Board. 


DATE: Comments should be submitted on or before 
October 14, 1977.’ 


ADDRESS: Comment should refer to File S$7-715 and 
should be submitted in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capital Street, Washington, 
D.C. 20549. All comment will be available for public 
inspection. 


FOR FURTHER INFORMATION CONTACT: Richard 
C. Adkerson, Office of the Chief Accountant, Securities 
and Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549 (202-755-1671). 


SUPPLEMENTARY INFORMATION: For purposes of 
developing a reliable energy data base related to the 
production of crude oil and natural gas, the EPCA 
requires the Commission to assure the development by 
December 22, 1977, and observance of accounting 
practices to be followed by persons engaged in the 
production of crude oil or natural gas in the United 
States. The Act authorizes the Commission to prescribe 
rules with respect to the accounting practices to be 
developed pursuant to the Act or to make effective by 
recognition, or by other appropriate means indicating a 
determination to rely on, accounting practices develop- 
ed by the Financial Accounting Standards Board if the 
Commission is assured that such practices will be 
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observed to the same extent as would result if the 
Commission had prescribed such practices by rule. The 
FASB, the private sector body responsible for 
establishing financial accounting and reporting stan- 
dards, has recently published an exposure draft of a 
proposed Statement of Financial Accounting Standards 
(the ‘‘FASB Exposure Draft’’) entitled ‘‘Financial 
Accounting and Reporting by Oil and Gas Producing 
Companies.’’ The FASB Exposure Draft would require 
oil and gas producing companies to follow a form of the 
successful efforts method of accounting. This release 
proposes amendments to Regulation S-X [17 CFR Part 
210] to incorporate the FASB’s proposed standards as 
rules of the Commission. 


The Commission’s proposal of these amendments is not 
indicative of any change in its policy regarding its 
relationship with the FASB. The timing of this action is 
necessitated solely because of the need for the 
Commission to ensure that it can comply with the 
deadline imposed by the EPCA in the unlikely event the 
FASB does not adopt final standards by December 22, 
1977. 


BACKGROUND 


In Accounting Series Release No. 150 [39 FR 1260], the 
Commission issued a statement of its policy on the 
establishment and improvement of accounting prin- 
ciples and practices. The policy provides that the 
Commission will continue to look ‘‘. . . to the private 
sector for leadership in establishing and improving 
accounting principles and standards through the FASB 
with the expectation that the body’s conclusions will 
promote the interest of investors... .’’ 


The EPCA requires the Commission to assure the 
development of accounting practices to be followed in 
the preparation of accounts by persons engaged in the 
production of crude oil or natural gas in the United 
States. A deadline of December 22, 1977, was 
established for the development of these accounting 
practices. 


The EPCA explicitly recognizes the Commission’s 
policy with respect to the FASB. The Act provides tht 
the Commission is authorized ‘‘. . . to prescribe rules 
applicable to persons engaged in the production of 
crude oil or natural gas, or make effective by recogni- 
tion, or by other appropriate means indicating a deter- 
mination to rely on, accounting practices developed by 
the Financial Accounting Standards Board, if the 
Securities and Exchange Commission is assured that 
such practice will be observed by persons engaged in 





‘However, comments on the FASB Exposure Draft are 
due September 22, 1977. See the discussion below at 
‘*‘Comments to FASB.’’ 





the production of crude oil or natural gas to the same 
extent as would result if the Securities and Exchange 
Commission had prescribed such practices by rule 
.... The EPCA further provides that the Commission 
shall afford interested persons an opportunity to submit 
written comment with respect to whether the Commis- 
sion should exercise its discretion to recognize or 
otherwise rely on such accounting practices developed 
by the FASB. 


In anticipation of the enactment of the EPCA, the FASB 
added to its technical agenda in October, 1975, a 
project entitled ‘‘Financial Accounting and Reporting 
in the Extractive Industries.’’ In connection with that 
project the FASB appointed a task force of 18 persons to 
advise it in preparing a Discussion Memorandum 
analyzing issues related to this project. The staff of the 
Commission prepared part of one of the chapters in the 
Discussion Memorandum to discuss certain issues 
relating to the SEC’s responsibilities under the EPCA. 
The Discussion Memorandum was issued on December 
23, 1976. 


The Commission in Securities Act Release No. 5801 [42 
FR 8237] called attention to the publication of the FASB 
Discussion Memorandum and encouraged interested 
parties to comment on the issues presenied therein and 
to participate in the FASB’s public hearing on this 
project. In that release the Commission indicated that 
**. . . consistent with its policy most recently expressed 
in Accounting Series Release No. 150, [the Commis- 
sion] contemplates that the Financial Accounting 
Standards Board will be providing the leadership in 
establishing financial accounting principles and stan- 
dards for producers of oil and gas.’’ The FASB received 
140 position papers, letters of comments, and outlines 
in response to this Discussion Memorandum and held a 
public hearing on this project on March 30 and 31 and 
April 1 and 4, 1977. Thirty-nine presentations were 
made at the hearing? 


The Commission has followed closely the deliberations 
of the FASB in connection with this project. A member 
of the Commission’s staff served as an observer of the 
FASB’s task force. The Commission’s staff received 
and reviewed all written responses to the FASB 
Discussion Memorandum, and a member of the staff of 
the Commission attended the FASB public hearing. 
Since the public hearing, an active liaison between the 
FASB and the Commission has been maintained to 
exchange views on different issues involved in the 
project. 


PURPOSE OF THIS RELEASE 


This release is issued for two purposes: (1) to propose 
amendments pursuant to the EPCA which would be 
applicable to persons filing reports with the Federal 


Energy Administration® and (2) to propose concurrently 
amendments pursuant to the Federal securities laws. 
These proposed rules would incorporate the provisions 
of the FASB Exposure Draft. 


The Commission does not generally adopt statements 
of the FASB as its rules. It is proposing rules in this 
case to ensure that it can comply with its responsibili- 
ties under the EPCA. The EPCA provides that the 
Commission can extend the December 22, 1977, 
deadline for the development of the accounting prac- 
tices to allow for a meaningful comment period with 
respect to whether it should determine to rely on the 
accounting practices promulgated by the FASB. The 
FASB has informed the Commission that it expects to 
issue a final standard prior to December 22, 1977. 
However, in the event that the FASB does not adopt a 
final standard prior to December 22, 1977, the 
Commission will be in a position to adopt the proposed 
Standards, revised as it considers appropriate on the 
basis of comments submitted in response to this release 
and to the FASB Exposure Draft. 


In this release, it is the intention of the Commission to 
propose rules which are the same as the provisions of 
the FASB Exposure Draft. The provisions of the 
Exposure Draft have been rearranged to facilitate 
adoption as rules of the Commission. Comments are 
specifically requested on any matters where these 
rearrangements resulted in possible deviations from 
the provisions of the FASB Exposure Draft. 


9 
DISCLOSURE MATTERS 


The proposed rules do not include the provisions of the 
FASB Exposure Draft (paragraphs 42-55) pertaining to 





2Transcripts of the public hearing and copies of the 
response to the FASB Discussion Memorandum are 
available for inspection or purchase from the Financial 
Accounting Standards Board, High Ridge Park, 
Stamford, Connecticut 06905. 


3Section 505(a) of EPCA amends the Energy Supply and 
Environmental Coordination Act of 1974 by adding a 
provision that the Federal Energy Administrator (in the 
future the Department of Energy) require by rule ‘*... 
that persons engaged, in whole or in part, in the 
production of crude oil or natural gas— 


(A) keep energy information in accordance with the 
accounting practices developed pursuant to Section 503 
of the Energy Policy and Conservation Act, and 


(B) submit reports with respect to energy information 
kept in accordance with such practices.’’ 
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disclosure of financial and operating data. The EPCA 
requires that oil and gas producers report to the 
Federal Energy Administrator (the reporting responsi- 
bilities under the EPCA have been since assigned to the 
Department of Energy) certain financial and operating 
data, some of which are similar in many respects to 
those proposed for disclosure in financial statements by 
the FASB. The Commission in Securities Act Release 
No. 5837 [42 FR 33135] requested comments from 
interested parties relating to the reporting of these 
financial and operating data. In that release, the 
Commission also indicated that it is considering 
revising its disclosure requirements related to these 
types of data in filings under the Federal securities 
laws. Comments on that release were due August 12, 
1977. 


The Commission intends to propose rules relating to 
reporting these supplemental financial and operating 
data after reviewing the responses to its request for 
comments in Securities Act Release No. 5837. In 
connection with the development of these reporting 
requirements, the Commission will consider and 
coordinate its proposed requirements with those set 
forth in the FASB Exposure Draft. 


COMMENTS TO FASB 


The Commission encourages all interested parties to 


submit comments directly to the FASB in response to 
the Exposure Draft. Copies of the Exposure Draft may 
be obtained from the FASB’s Publications Division at 
the address below. Comments should be submitted in 
writing, received by September 22, 1977, and 
addressed to: 


Financial Accounting Standards Board 
File Reference 1015 

High Ridge Park 

Stamford, Connecticut 06905 


In accordance with its usual procedures, the Commis- 
sion will receive and review copies of all such 
submissions to the FASB, and it will not be necesary for 
those responding to the FASB to provide copies of their 
responses to the Commission. Interested parties may, 
of course, submit comments or additional comments 
directly to the Commission. Copies of the comment 
letters in response to the FASB Exposure Draft 
provided to the Commission will become part of the 
Commission’s public record for this rulemaking pro- 
posal. 


IMPACT ON COMPETITION 
Section 23(a)(2) of the Securities Exchange Act, as 


amended, requires that ‘‘[t]he Commission, in making 
rules and regulations pursuant to any provisions of this 
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title, shall consider among other matters the impact any 
such rule or regulation would have on competition. The 
Commission shall not adopt any such rule or regulation 
which would impose a burden on competition not 
necessary or appropriate in furtherance of the purposes 
of this title.’’ 


Many of those who provided written submissions in 
response to the FASB Discussion Memorandum and 
who made oral presentations at the FASB public 
hearing stated that adoption of the successful-efforts 
method of accounting could have an impact on competi- 
tion in the oil and gas producing industry. Many 
proponents of the full-cost method of accounting 
indicated one effect of mandating the successful-efforts 
method would be that the less established oil and gas 
producing companies would have difficulties in 
obtaining capital to finance their operations, because 
these companies would generally report lower earnings 
(and perhaps losses) and lower stockholders’ equity 
(and perhaps deficits) than if the full-cost method were 
followed. The full-cost proponents generally believe 
that the exploration activities of the smaller companies 
would be limited and that the lower level of exploration 
by these companies, which may be offset somewhat by 
exploration activities of the larger companies, would 
not bein accord with the current national energy policy 
of encouraging domestic production of oil and gas. 


Others in their submissions to the FASB stated that the 
adoption of any method of accounting would have little, 
if any, effect on the ability of oil and gas producing 
companies to raise capital to finance their exploration 
activities. The FASB has indicated that it has con- 
sidered both of these positions. The following was 
included in the ‘‘Bases for Conclusions’’ section of the 
FASB Exposure Draft: 


In the Board’s judgment, the evidence in support of 
either position is inconclusive. Some empirical studies 
of capital market behavior seem to show that securities 
prices are affected little, if at all, by changes in 
accounting methods. Those studies conclude that the 
market takes into account the differences in accounting 
methods used by different companies. Those studies 
seem to suggest that companies’ ability to raise capital 
would notbe affected by a procription of the full cost me- 
thod). Other studies, however, reach exactly the oppo- 
site conclusion. They seem to show that securities prices 
are affected by the method of accounting used. 


The contradictory conclusions of those studies and their 
possible implications are discussed in considerable 
depth in Tenative Conclusions on Objectives of 
Financial Statements of Business Enterprises, which 
was issued by the Board in December 1976. A number 
of specific studies are cited in Chapter 2, ‘‘Investors 
and Creditors,” of Tentative Conclusions; additional 





studies are identified in the bibliography of the extrac- 
tive industries Discussion Memorandum. Chapter 2 of 
Tentative Conclusions discusses both the traditional 
view of investors’ and creditors’ information needs 
(which concentrates on analysis of individual securities 
and enterprises that issue them) and the more recent 
capital market theory (which concentrates on portfolios 
and the extent to which individual securities increase or 
decrease the level of risk of a portfolio). An appendix to 
Tentative Conclusions provides an even more technical 
discussion of recent capital market theory. 


In regard to the question of companies’ ability to raise 
capital, the Board has considered the studies discussed 
in Tentative Conclusions and in the Discussion 
Memorandum, the evidence put forth by advocates of 
both full costing and successful efforts costing, the 
written submissions and oral testimony in response to 
the Discussion Memorandum, and the. interviews 
referred to in paragraph 85(a) [of the FASB Exposure 
Draft]. In the Board’s judgment, the claims that full 
costing enhances a company’s ability to obtain capital 
and that successful efforts costing inhibits that ability 
have been neither demonstrated nor refuted conclu- 
sively. 


Moreover, in the Board’s view an accounting method 
should not be mandated by the Board with the intention 
of influencing investors’ decisions, regardless of ‘how 
socially acceptable or economically desirable the 
expected results might be perceived by some. Financial 
accounting should be evenhanded and attempt to report 
the results of business decisions as nearly as those 
results can be determined. The Board does not believe 
that it is feasible to design (and continuously redesign) 
accounting standards in an attempt to foster changing 
perceptions of national economic goals. To do so would, 
all too often, lessen the effectiveness of financial 
statements in reporting on the financial affairs of an 
enterprise and would, in the Board’s opinion, not be in 
the public interest. 


The Commission has review the submissions to the 
FASB concerning the potential impact on competition 
resulting from the proposed selection of a method of 
accounting. Those wishing to provide additional 
comments on the impact that the proposed rules would 
have on competition are requested to submit such 
comments to the Commission. 


COMMISSION ACTION: The Commission hereby 
proposed to amend 17 CFR Part 210 by the addition of 
new §210.3-18 as presented below: 


Part 210—FORM AND CONTENT OF FINANCIAL 
STATEMENTS, SECURITIES ACT OF 1933, SECURI- 
TIES EXCHANGE ACT OF 1934, PUBLIC UTILITY 
HOLDING COMPANY ACT OF 1935, AND INVEST- 
MENT COMPANY ACT OF 1940. 


§210.3-18 Financial accounting and reporting for 
oil and gas producing activities. 


This section prescribes financial accounting and 
reporting standards for registrants of the Commission, 
which are engaged in oil and gas producing activities, 
in filing registration statements and reports under the 
Federal securities laws and for all persons engaged, in 
whole or in part, in the production of crude oil or 
natural gas in the United States in filing reports with 
the Department of Energy pursuant to Section 11(c) of 
The Energy Supply and Environment Coordination Act 
of 1974, as amended by Section 505 of The Energy 
Policy and Conservation Act of 1975, except for such 
activities of a regulated oil and gas producing company 
that are subject to individual-company-cost-of-service 
rate-making. 


(a) Definitions. The following definitions apply to the 
terms listed below as they are used in this rule: 


(1) Oil and gas producing activities. Such activities 
include— 


(i) The search for oil and gas in their natural states and 
original locations. 


(ii) The acquisition of property rights or properties for 
the purpose of further exploration and/or for the 
purpose of removing the oil and gas from existing 
reservoirs on those properties. 


(iii) The construction, drilling and production activities 
necessary to retrieve oil and gas from its natural reser- 
voirs. 


(iv) The acquisition, construction, installation, and 
maintenance of field gathering and storage systems. 


These standards are not being applied to: 


(i) The transporting, refining, and marketing of oil and 
gas, except for the transportation within the original 
production field for gathering or storage purposes. 


(ii) The extraction of hydrocarbons from shale, tar 
sands or coal. 


(2) Proved reserves. Those quantities of crude oil, 
natural gas, and natural gas liquids which, upon 
analysis of geologic and engineering data, appear with 
reasonable certainty to be recoverable in the future 
from known oil and gas reservoirs under existing 
economic and operating conditions. Proved reserves 
are limited to those quantities of oil and gas which can 
be expected, with little doubt, to be recoverable 
commercially at current prices and costs, under 
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existing regulatory practices and with existing conven- 
tional equipment and operating methods. Current 
prices include consideration of changes in existing 
prices provided by contractual arrangements, by law, 
or by regulatory agencies, where applicable; and for 
changes in prices for gas to be produced subsequent to 
termination or expiration of existing contracts, which 
latter prices should be based on current prices plus 
escalation for similar production subject to the entity’s 
or other entities’ recent contracts. Depending upon 
their status of development, such proved reserves are 
subdivided into ‘‘proved developed reserves’’ and 
‘*proved undeveloped reserves.’’ 


(3) Proved developed reserves. Reserves which can be 
expected to be recovered through existing wells with 
existing equipment and operating methods. Additional 
oil and gas expected to be obtained through the 
application of fluid injection or other improved recovery 
techniques for supplementing the natural forces and 
mechanisms of primary recovery should be included as 
‘*proved developed reserves’’ only after testing by a 
pilot project or after the operation of an installed 
program has confirmed through production response 
that increase recovery will be achieved. 


(4) Proved undeveloped reserves. Reserves which are 
expected to be recovered from new wells on undrilled 
acreage, or from existing wells where a relatively major 
expenditure is required for recompletion. Reserves on 
undrilled acreage shall be limited to those drilling units 
offsetting productive units, which are virtually certain 
of production when drilled. Proved reserves for other 
undrilled units can be claimed only where it can be 
demonstrated with certainty that there is continuity of 
production from the existing productive formation. 
Under no circumstances should estimates for proved 
undeveloped reserves be attributable to any acreage for 
which an application of fluid injection or other improved 
recovery technique is contemplated, unless such 
techniques have been proved effective by actual tests in 
the area and in the same reservoir. 


(5) Proved properties. Properties with proved reserves. 


(6) Unproved properties. Properties with no proved 
reserves. 


(7) Field. An area consisting of a single reservoir or 
multiple reservoirs all grouped on or related to the 
same individual geological structural feature and/or 
Stratigraphic condition. There may be two or more 
reservoirs in a field which are separated vertically by 
intervening impervious strata, or laterally by local 
geologic barriers, or by both. Reservoirs that are 
associated by being in overlapping or adjacent fields 
may be treated as a single or common operational field. 


1622/SEC DOCKET 


The geological terms ‘‘structural feature’ and ‘‘strati- 
graphic condition’ are intended to indentify localized 
geological features as opposed to the broader terms of 
basins, trends, provinces, plays, areas-of-interest, etc. 


(8) Reservoir. A porous and permeable underground 
formation containing a natural accumulation of produc- 
ible oil or gas that is confined by impermeable rock or 
water barriers and is individual and separate from other 
reservoirs. 


(9) Exploratory well. A well drilled outside a proved 
area, or within a proved area but to a previously 
untested horizon, so that its purpose is to determine 
whether oil or gas reserves exist rather than to develop 
proved oil or gas reserves discovered by previous 
drilling. Exploratory wells include (i) a well located on a 
structural feature or other type of trap that previously 
has not produced oil or gas (a ‘‘new field wildcat’); (ii) 
a well located to explore for a new pool on a structural 
feature or other type of trap already producing oil or 
gas but outside the known limits of the producing area 
(a ‘‘new pool wildcat’); (iii) a well located within the 
productive area of a pool or pools already partly or 
wholly developed but drilled below the deepest produc- 
tive pool to explore for deeper unknown prospects (a 
‘*deeper pool test’’) or drilled above a productive pool to 
explore for shallower unknown prospects (a ‘‘shal- 
lower pool test’); and (iv) a well located and 
drilled with the expectation of extending for a 
considerable distance the productive area of a partly 
developed pool (an ‘‘outpost or extension test’’). 


(10) Development well. A well drilled within the 
proved area of an oil or gas reservoir to the depth of a 
stratigraphic horizon known to be productive for the 
purpose of extracting proved oil or gas reserves. 


(b) Costs to be capitalized. Assets involved in oil and 
gas producing activities, the costs of which are to be 
capitalized when incurred, are broadly defined as 
follows: 


(1) Mineral interests in properties— including 


(i) fee ownership or a lease, concession or other con- 
tractual interest representing the right to extract oil or 
gas subject to such terms as may be imposed by the 
conveyance of that interest; (ii) royalty interests, 
production payments payable in oil or gas, and other 
nonoperating interests in properties operated by 
others; and (iii) agreements with foreign governments 
or authorities under which an enterprise participates in 
the operation of the related properties or otherwise 
serves as ‘‘producer’’ of the underlying reserves (as 
apposed to being an independent purchaser, broker, 
dealer, or importer). Properties do not include supply 
agreements or contracts that represent the right to 
purchase, rather than extract, oil and gas. 





(2) Wells and related equipment and facilities—the 
costs of which include those incurred to (i) drill and 
equip those exploratory wells that have found proved 
reserves (other than costs of stratigraphic or test wells, 
which are charged to expense when incurred) and (ii) 
obtain access to proved reserves and provide facilities 
for extracting, treating, gathering, and storing the oil 
and gas, including the drilling of development wells, 
whether successful or unsuccessful. 


(3) Support equipment and facilities used in oil and gas 
producing—items such as seismic equipment, drilling 
equipment, construction and grading equipment, 
vehicles, repair shops, warehouses, supply points, 
camps, and division, district, or field offices. 


(4) Uncompleted wells, equipment, and facilities—the 
costs of which include those incurred to (i) drill and 
equip wells that are not yet completed (other than the 
costs of stratigraphic or test wells, which are charged to 
expense when incurred) and (ii) acquire or construct 
equipment and facilities that are not yet completed and 
installed. 


(c) Assessment of unproved properties. Unproved pro- 
perties shall be assessed periodically (but at least once 
a year) to determine whether they have been impaired. 
If the results of the assessment indicate an impairment, 
a loss shall be recognized by providing a valuation 
allowance. Impairment of individual unproved proper- 
ties whose acquisition costs are relatively significant 
shall be assessed on a property-by-property basis, and 
an indicated loss shall be recognized by providing a 
valuation allowance. When an enterprise has a 
relatively large number of unproved properties whose 
acquisition costs are individually insignificant, the 
amount of loss to be recognized and the amount of the 
valuation allowance needed to provide for impairment 
of those properties may be determined either in the 
aggregate or for groups of properties on the basis of the 
experience of the enterprise and other information. 


(d) Surrender or abandonment of properties. When an 
unproved property is surrendered, abandoned, or 
otherwise deemed worthless, capitalized acquisition 
costs relating thereto shall be charged against the 
related allowance for impairment to the extent an 
allowance has been provided; if the allowance 
prevously provided is inadequate, a loss shall be recog- 
nized. Normally, no gain or loss shall be recognized if 
only an individual well or individual item of equipment 
is abandoned or retired or if only a single lease or other 
part of a group of proved properties constituting the 
amortization base is abandoned or retired as long as the 
remainder of the property or group of properties 
continues to produce oil or gas. Instead, the asset being 
abandoned or retired shall be deemed to be fully amor- 
tized, and its costs shall be charged to accumulated 


depreciation, depletion, or amortization. When the last 
well on an individual property (if that is the amortiza- 
tion base) or group of properties (if amortization is 
determined on the basis of an aggregation of properties 
with a common geological structure) ceases to produce 
and the entire property or property group is aban- 
doned, gain or loss shall be recognized. Occasionally, 
the partial abandonment or retirement of a proved 
property or group of proved properties or the abandon- 
ment or retirement of wells or related equipment or 
facilities may result from a catastrophic event or other 
major abnormality. In those cases, a loss shall be 
recognized at the time of abandonment or retirement. 


(e) Amortization of capitalized costs. (1) Capitalized 
acquisition costs of proved properties shall be 
amortized using the unit-of-production method on the 
basis of total estimated units of proved oil and gas 
reserves. (2) Capitalized costs of exploratory walls that 
have found proved reserves and capitalized develop- 
ment costs shall be amortized using the unit-of-produc- 
tion method on the basis of total estimated units of 
proved developed reserves. However, costs of equip- 
ment or facilities whose useful life is shorter than the 
productive life of the related oil and gas reserves shall 
be depreciated by an appropriate method over the 
estimated useful life of the equipment or facility. 
Amortization, using the unit-of-production method as 
required by (1) and (2) of this subsection, may be 
computed either on property-by-property basis or on 
the basis of some reasonable aggregation of properties 
with a common geological structural feature or strati- 
graphic condition, such as a reservoir or field. For those 
properties or groups of properties containing both oil 
reserves and gas reserves, the units of oil and gas used 
to compute amortization shall be converted to a 
common unit of measure on the basis of their approxi- 
mate relative energy content. Unit-of-production amor- 
tization rates shall be revised periodically (but at least 
once a year) to reflect changes in estimates of reserves 
and changes in capitalized costs; those revisions shall 
be accounted prospectively as changes in accounting 
estimates. Estimated dismantlement and abandonment 
costs and estimated residual salvage values shall be 
taken into account in determining amortization and 
depreciation rates. 


(f) Costs to be charged to expense as incurred. Some 
costs incurred in oil and gas producing activities do not 
result in acquisition or betterment of an asset and, 
therefore, shall be charged to expense. Examples 
include geological and geophysical costs, the costs of 
carrying and retaining undeveloped properties, and the 
costs of drilling nonproducing exploratory wells. The 
costs of drilling an exploratory well that is drilled solely 
to obtain geological information and that is not 
intended to be completed as a producing well 
(sometimes called a stratigraphic or test well) shall be 
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charged to expense when incurred. The costs of drilling 
all other exploratory wells shall be capitalized pending 
determination of whether proved reserves are found. 
If proved reserves are found, the capitalized dril- 
ling costs relating thereto become part of the cost of 
the enterprise’s wells and related equipment and facili- 
ties. If proved reserves are not found, the capitalized 
drilling costs relating thereto, net of any salvage value, 
shall be charged to expense. The determination of 
whether proved reserves are found is usually made on 
or shortly after completion of drilling the well, and the 
capitalized costs shall either be charged to expense or 
reclassified as part of the cost of the enterprise’s wells 
and related equipment and facilities at that time. 
Occasionally, however, determination of whether the 
well has found proved reserves cannot be made at the 
time drilling is completed. Costs associated with such 
an exploratory well on which drilling has been 
completed shall not normally be carried as an asset for 
more than one year following completion of: drilling; 
after that year has passed, the costs of that well and the 
related property shall be presumed to be impaired and, 
therefore, a loss shall be recognized. In unusual 
circumstances, however, even though determination of 
whether proved reserves have been found cannot be 
made after one year has passed, evidence of the 
existence of commercially recoverable quantities of oil 
and gas may be so persuasive that the presumption of 
impairment is overcome. In those circumstances, the 
exploratory drilling costs and related property acquisi- 
tion costs shall continue to be carried as assets. There- 
after, the need to recognize a loss shall be assessed 
periodically (but at lease once a year), and the costs 
shall continue to be carried as assets. Thereafter, the 
need to recognize a loss shall be assessed periodically 
(but at least once a year), and the costs shall continue to 
be carried as assets only if the presumption of impair- 
ment is refuted. 


(g) Mineral property conveyances and related trans- 
actions. 


(1) Certain transactions, sometimes referred to as con- 
veyances, are in substance borrowings repayable in 
cash or its equivalent and shall be accounted for as 
borrowings. The following are examples of such 
transactions: 


(i) Enterprises seeking supplies of oil or gas sometimes 
make cash advances to operators to finance exploration 
in return for the right to purchase oil or gas discovered. 
Funds advanced for exploration that are repayable by 
offset against pruchases of oil or gas discovered, or in 
cash if insufficient oil or gas is produced by a specified 
date, shall be accounted for as a receivable by the 
lender and as a payable by the operator. 


(ii) Funds advanced to an operator that are repayable 
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in cash out of the proceeds from a specified share of 
future production of a producing property, until repaid 
in full, free and clear of all expenses associated with 
operation of the property, plus interest at a specified or 
determinable rate, shall be accounted for as a 
borrowing. The advance is a payable for the recipient of 
the cash and a receivable for the party making the 
advance. Such transactions, as well as those described 
in Subsection (3)(i) below, are commonly referred to as 
production payments. The two types differ in sub- 
stance, however, as explained in Subsection (3)(i) 
below. 


(2) In the following types of conveyances, gain or loss 
shall not be recognized at the time of the conveyance: 


(i) A transfer of productive assets in exchange for 
similar productive assets. 


(ii) A pooling of assets in a joint undertaking intended 
to find, develop, or produce oil or gas from a particular 
property or group of properties. 


(iii) A sale of part of an interest owned, and there is a 
substantial uncertainty about the recovery of costs 
applicable to the retained interest. 


(iv) A sale of part of an interest owned, and the seller 
has a substantial obligation for future performance. 


(3) If a conveyance is not one of the types described in 
Subsection (2) above, gain or loss shall be recognized 
unless there are other aspects of the transaction that 
would prohibit such recognition under accounting 
principles applicable to enterprises in general. In 
accordance with Subsections (1) and (2) above, the 
following types of transactions shall be accounted for as 
indicated in each example. No attempt has been made 
to include the many variations of those arrangements 
that occur, but Subsections (1) and (2) shall, where 
applicable, determine the accounting for those other 
arrangements as well. 


(i) Some production payments differ from those 
described in Subsection (1)(ii) above in that the seller’s 
obligation is not expressed in monetary terms but as an 
obligation to deliver, free and clear of all expenses 
associated with operation of the property, a specified 
quantity of oil or gas to the purchaser out of a specified 
share of future production. Such a transaction is a sale 
of a mineral interest for which gain or loss shall not be 
recognized because the seller has a_ substantial 
obligation for future performance. The seller shall 
account for the funds received as unearned revenue to 
be recognized as the oil or gas is delivered. The 
purchaser of such a production payment has acquired 
an interest in a mineral property that shall be recorded 
at cost and amortized by the unit-of-production method 





as delivery takes place. The oil or gas reserve estimates 
and production data shall be reported as those of the 
purchaser of the production payment and not of the 
seller. 


(ii) An assignment of the operating interest in an 
unproved property with retention of a non-operating 
interest in return for drilling, development and opera- 
tion by the assignee is a pooling of assets in a joint under- 
taking for which the assignor shall not recognize gain or 
loss. The assignor’s cost of the original interest shall 
become the cost of the interest retained. The assignee 
shall account for all costs incurred as specified by 
Subsections (b) through (f) above and shall allocate 
none of those costs to the mineral interest acquired. If 
oil or gas is discovered, each party shall report its share 
of reserves and production. 


(iii) An assignment of a fractional operating interest in 
an unproved property in exchange for a ‘‘free well’’ 
with provision for joint ownership and operation is a 
pooling of assets in a joint undertaking by the parties. 
The assignor shall record no cost for the obligatory 
well; the assignee shall record no cost for the mineral 
interest acquired. All drilling, development, and 
operating costs incurred by either party shall be 
accounted for as provided in Subsections (b) through (f) 
above. If the conveyance agreement requires the 
assignee to incur geological or geophysical expendi- 
tures instead of, or in addition to, a drilling obligation, 


those costs shall likewise be accounted for by the 
assignee as provided in Subsections (b) through (f) 
above. If reserves are discovered, each party shall 
report its share of reserves and production. 


(iv) A fractional part of an operating interest may be 
assigned to effect an arrangement called a ‘‘carried 
interest’’ whereby the assignee (the carrying party) 
agrees to defray all costs of drilling, developing, and 
operating the property and is entitled to all of the 
revenue from production from the property, excluding 
any third party interest, until all of the assignee’s costs 
have been recovered, after which the assignor will 
share in both costs and production. Such an 
arrangement represents a pooling of assets in a joint 
undertaking by the assignor and assignee. The carried 
party shall make no accounting for any costs and reve- 
nue until after recoupment (payout) of the carried 
costs by the carrying party. Subsequent to payout the 
carried party shall account for its share of revenue, 
operating expenses, and (if the agreement provides for 
subsequent sharing of costs rather than a carried 
interest) subsequent development costs. During the 
payout period the carrying party shall record all costs, 
including those carried, as provided in Subsections (b) 
through (f) above, and shall record all revenue from the 
property including that applicable to the recovery of 
costs carried. The carried party shall report as oil or gas 


reserves only its share of proved reserves estimated to 
remain after payout, and unit-of-production amortiza- 
tion of the carried party’s property cost shall not 
commence prior to payout. Prior to payout the carrying 
party’s reserve estimates and production data shall 
include the quantities applicable to recoupment of the 
carried costs. 


(v) A fractional interest in a property may be exchange 
for a fractional interest in a property of another party. 
The purpose of such an arrangement, commonly called 
a joint venture in the oil and gas industry, often is to 
avoid duplication of facilities, diversity risks, and 
achieve operating efficiences. Such reciprocal convey- 
ances represent exchanges of similar productive assets, 
and no gain or loss shall be recognized by either party 
at the time of the transaction. 


(vi) In a unitization all the operating and nonoperating 
participants pool their assets in a producing area 
(normally a field) to form a single unit and in return 
receive an undivided interest (of the same type as 
previously held) in that unit. Unitzations generally are 
undertaken to obtain operating efficiences and to 
enhance recovery of reserves, often through secondary 
recovery operations. Participation in the unit is 
generally proportionate to the oil and gas reserves 
contributed by each. Because the properties may be in 
different stages of development at the time of unitiza- 
tion, some participants may pay cash and others may 
receive cash to equalize contributions of wells and 
related equipment and facilities with the ownership 
interests in reserves. In those circumstances, cash paid 
by a participant shall be recorded as an additional 
investment in wells and related equipment and 
facilities, and cash received by a participant shall be 
recorded asa recovery of cost. The cost of the assets 
contributed plus or minus cash paid or received is the 
cost of the participant’s undivided interest in the assets 
of the unit. Each participant shall include its interest in 
reporting estimated reserves and production data. 


(vii) When a fractional interest in an unproved 
property is sold, even though for cash or cash equiva- 
lent, substantial uncertainty usually exists as to 
recovery of cost applicable to the interest retained. 
Consequently, the amount received shall be treated as 
a recovery of cost. However, if the sales price exceeds 
the capitalized cost of the property, gain shall be 
recognized to the extent of the excess. 


(viii) The sale of an entire interest in a proved property 
that constitutes a separate amortization base is not one 
of the types of conveyances described in Subsection 
(g)(2) above. The difference between the amount of 
sales proceeds and the unamortized cost shall be 
recognized as a gain or loss. 
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(ix) The sale of a part of a proved property, or of an 
entire proved property constituting a part of an 
amortization base, shall be accounted for as the sale of 
an asset, and a gain or loss shall be recognized, since it 
is not one of the conveyances described in Subsection 
(g)(2) above. The unamortized cost of the property a 
part of which was sold shall be apportioned to the 
interest Sold and the interest retained. However, the 
sale may be accounted for as a normal retirement under 
the provisions of Subsection (d) above with no gain or 
loss recognized if doing so does not significantly affect 
the unit-of-production amortization rate. 


(x) The sale of the operating interest in a proved 
property for cash with retention of a non-operating 
interest is not one of the types of conveyances 
described in Subsection (g)(2) above. Accordingly, it 
shall be accounted for as the sale of an asset, and any 
gain or loss shall be recognized. The seller shall 
allocate the cost of the proved property to the operating 
interest sold and the nonoperating interest retained on 
the basis of the fair values of those interests. 


(h) Income taxes. Comprehensive interperiod income 
tax allocation by the deferred method shall be followed 
for intangible drilling and development costs and other 
costs incurred that enter into the determination of 
taxable income and pretax accounting income in 
different periods. The excess of statutory depletion 
over cost depletion for tax purposes shall be accounted 
for as a permanent difference in the period in which the 
excess is deducted for income tax purposes. 


* * * * 


These amendments shall be effective for financial 
statements for fiscal years beginning after June 15, 
1978, and for interim periods within those fiscal years, 
although earlier application is encouraged. Accounting 
changes adopted to conform to the provisions of these 
amendments shall be made retroactively by restating 
the financial statements of prior periods. Financial 
statements for the fiscal year in which these 
amendments are first applied, and for interim periods 
of that year, shall disclose the nature of those 
accounting changes and their effect on income before 
extraordinary items, net income, and related per share 
amounts for each period restated. 


These amendments are proposed to be adopted 
pursuant to authority in Sections 6, 7, 8, 10 and 19(a) 
[15 U.S.C. 77f, 77g, 77h, 77j, 77s] of the Securities Act 
of 1933; Sections 12, 13, 15(d), and 23(a) [15 U.S.C. 
781, 78m, 780(d), 78w) of the Securities Exchange Act 
of 1934; Sections 5(b), 14, and 20 (15 U.S.C. 79e, 79n, 
79t] of the Public Utility Holding Company Act of 1935 
and Section 503(b)(2) [Public Law 94-163] of the Energy 
Policy and Conservation Act of 1975. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 


August 31, 1977 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13893/ August 26, 1977 


NOTICE OF EFFECTIVENESS OF PROPOSED RULE 
CHANGE BY THE NEW YORK STOCK EXCHANGE, 
INCORPORATED 


File No. SR-NYSE-77-23 


The New York Stock Exchange, Inc. (‘‘NYSE’’) 
submitted on August 19, 1977 a proposed rule change 
under Rule 19b-4 to establish guidelines governing the 
conduct of members and Floor clerical employees of 
members on the Floor of the Exchange. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty days of 
the filing of such rule change, the Commission may 
summarily abrogate such rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection of 
investors, or otherwise in furtherance of the purposes 
of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made in 
the Federal Register during the week of August 29, 
1977. Interest persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NYSE-77-23. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 





tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13894/ August 26, 1977 


NOTICE OF FILING OF AMENDED. PROPOSED 
RULE CHANGE BY THE MIDWEST STOCK EX- 
CHANGE, INC. 


File No. SR-MSE-77-23 


The Midwest Stock Exchange, Inc. (‘‘MSE’’) has filed 
an amendment to a proposed rule change under Rule 
19b-4 to redesignate as the basis under the Act for the 
proposed rule change Section 6(b)(5) rather than those 
provisions of Sections 6(d) and 19 relating to the denial 
of access to exchange services. 


Publication of the submission is expected to be made in 
the Federal Register during the week of August 29, 
1977. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, interest- 
ed persons are invited to submit written data, views 
and arguments concerning the submission within 21 
days from the date of publication in the Federal 
Register. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-MSE-77-23. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13895/ August 26, 1977 


NOTICE OF PROPOSED RULE CHANGE BY NA- 
TIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


(File No. SR-NASD-77-12) 


The National Association of Securities Dealers, Inc. 
(the ‘‘NASD’’) submitted, on August 5, 1977, and 
amended on August 24, 1977, a proposed rule change 
(the ‘‘Proposal’’) under Rule 19b-4 to amend Part IV of 
Schedule D of the NASD By-Laws to codify the 
authority of the NASD Board of Governors, subject to 
Commission approval, to refund NASDAQ charges to 
subscribers. 


Publication of the submission is expected to be made in 
the Federal Register during the week of August 29, 
1977. In order to assist the Commission in determining 
whether to approve the Proposal or institute proceed- 
ings to determine whether the Proposal should be 
disapproved, interested persons are invited to submit 
written data, views and arguments concerning the 
Proposal within 15 days of the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NASD-77-12. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
“*L’’ Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of the 
NASD. 


For the Commission by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13896/ August 26, 1977 


NOTICE OF PROPOSED RULE CHANGE BY NA- 


TIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


(File No. SR-NASD-77-14) 
The National Association of Securities Dealers, Inc. 
(the ‘‘NASD’’) submitted, on August 23, 1977, and 


amended on August 24, 1977, a proposed rule change 


SEC DOCKET/1627 





(the ‘‘Proposal’’) under Rule 19b-4 to refund, on a 
pro-rate basis, $1,000,000 to NASDAQ subscribers. 
The refund will be payable to NASDAQ Level 1, 2 and 3 
subscribers based on NASDAQ billings for fiscal year 
1977. 


Publication of the submission is expected to be made in 
the Federal Register during the week of August 29, 
1977. In order to assist the Commission in determining 
whether to approve the Proposal or institute proceed- 
ings to determine whether the Proposal should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
Proposal within 20 days of the date of publication in the 
Federal Register. Persons Gesiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NASD-77-14. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
“‘L’? Street, N.W., Washington, D.C. Copies of the 
filing will also be available at the principal office of the 
NASD. 


For the Commission by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13897/ August 26, 1977 


Admin. Proc. File No. 3-4524 

In the Matter of the Application of 
TODD AND COMPANY, INC. 

192 Paterson Plank Road 
Carlstadt, New Jersey 

and 

THOMAS K. LANGBEIN 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEAL- 
ERS, INC. 


ORDER REMANDING PROCEEDINGS TO REGIS- 
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TERED SECURITIES ASSOCIATION 


These proceedings have been remanded to us by the 
Court of Appeals for the Third Circuit’ with instructions 
to remand them to the Board of Governors of the 
National Association of Securities Dealers, Inc. 
(‘‘NASD’’) for dismissal of the first cause of action 
brought against applicants and for the Association’s 
reconsideration of the sanctions imposed on applicants, 
in accordance with the Court’s opinion? The Court 
stated: 


““We have reviewed the S.E.C.’s opinion and conclude 
that substantial evidence supports its decision finding a 
violation of the second count.*** The Commission was 
within its competence in deciding that the petitioners 
manipulated the market to sell at unreasonable prices. 
The Commission found that petitioners deliberately 
created the impression of a ‘hot issue’ by artificially 
limiting the number of shares sold to each customer; 
intensively stimulating the market by contacting almost 
all purchasers; and carefully balancing purchases 
against sales. On this record, we cannot say that such 
findings were not supported by substantial evidence. ’’3 


Despite its agreement with us on the merits, the Court 
was concerned about the reinstatement of the first 
count in the complaint by the NASD’s Board of 
Governors after that count had been dismissed by the 
District Committee. The Court recognized the Board’s 
right to review a dismissed count, but only -‘‘after 
appropriate notice and opportunity for hearing.’’* The 
Court found that the Board did not adhere to its own 
rules, and that its failure to do so ‘‘deprived the 
petitioners of the procedural benefits due them.’’5 


Since neither we nor the Board of Governors specified a 
separate penalty for each of the two counts, the Court 
directed that the cause be sent back to the NASD’s 
Board of Governors, with directions to: 





'Todd and Company, Inc. v. S.E.C., No. 76-1690 (June 
27; 1977): 


2The Commission’s opinion from which the appeal was 
taken was Todd and Company, Inc., et al., Securities 
Exchange Act Release No. 12279 (March 29, 1976), 9 
SEC Docket 311. 


3Slip opinion, p. 8. 


41d. at 9; the Court cited the NASD’s Code of Procedure 
for Handling Trade Practice Complaints, Sec. 17. 


‘If the Committee dismisses a charge, it cannot be re- 
instated without notice and opportunity to be heard on 
that specific charge. To do otherwise would overlook 
the clear requirement of the statute requiring notice 
and hearing.’’ Slip opinion, p. 9. 





‘ 


(1) Dismiss the first count; and 


(2) Fix an appropriate sanction for the violation of the 
second count ® 


Accordingly, it is 


ORDERED that these proceedings be, and they hereby 
are, remanded to the Board of Governors of the 
National Association of Securities Dealers, Inc. for 
further action in accordance with the opinion of the 
Court of Appeals and with this order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13898/ August 29, 1977 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9913/ August 29, 1977 


INVESTMENT ADVISER ACT OF 1940 
Release No. 605/ August 29, 1977 


Admin. Proc. No. 3-4976 
In the Matter of 


THE FORUM CORPORATION 
899 Logan 

Denver, Colorado 

(801-8125) 


FORUM INVESTMENT COUNSEL, INC. 
899 Logan 

Denver, Colorado 

(801-8261) 


JOHN |. DICKERSON 
2926 South Xanthia Court 
Denver, Colorado 


ORDER IMPOSING REMEDIAL SANCTIONS 


In these broker-dealer proceedings under the Securities 





6*‘If the Board had observed the rules, it would have 
imposed punishment for but one violation. In this 
non-judicial setting, foreclosing the possibility of 
receiving a lesser penalty than that ultimately assessed 
is not an illusory injury.’’ Slip opinion, p. 9. 


Exchange Act of 1934 (‘‘Exchange Act’’)' The Forum 
Corporation, Forum Investment Counsel, Inc. and John 
1. Dickerson, without admitting or denying the allega- 
tions in the order for proceedings, have submitted an 
offer of settlement which the Commission has 
determined to accept. 


On the basis of the order for proceedings and the offers 
of settlement, it is found: 


1. That The Forum Corporation, Forum Investment 
Counsel, Inc. and John |. Dickerson willfully violated 
and willfully aided and abetted violations of Section 
17(e)(1) of the Investment Company Act of 1940. 


2. That it is in the public interest to impose the sanc- 
tions specified in the offers of settlement 2 


Accordingly, IT IS ORDERED that: 


The investment adviser registrations of The Forum 
Corporation and Forum Investment Counsel, Inc. be, 
and hereby are, revoked. 


Effective at the opening of business on the first Monday 
after the date of this Order, that: 


(1) John |. Dickerson be, and he hereby is, suspended 
from association with an investment adviser and a 
broker or dealer for a period of four weeks; 


(2) John |. Dickerson be, and he hereby is, suspended 
from affiliation in a supervisory position with any 
investment adviser or broker or dealer for a period of 
one year; and 


(3) John |. Dickerson be, and he hereby is, suspended 
from association with a registered investment company 
for a period of one year. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 








1In the Matter of The Forum Corporation, et al., insti- 
tuted on April 21, 1977. These proceedings were also 
instituted pursuant to Section 9(b) of the Investment 
Company Act of 1940 and Section 203 of the Investment 
Advisers Act of 1940. 


2The findings herein are not binding on any other res- 
pondent named in these proceedings. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13899/ August 29, 1977 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities and 
Exchange Act of 1934 (‘‘Exchange Act’’) the single 
ten-day suspension of over-the-counter tranding for the 
period commencing at 11:10 a.m. (EDT) on August 29, 
1977 and terminating at midnight (EDT) on September 
7, 1977 of the securities of Magic Marker Corporation, a 
Delaware corporation with principal executive offices 
located at One Magic Marker Lane, Cherry Hill, New 
Jersey 08003. 


The Commission ordered the suspension of trading in 
the securities of Magic Marker Corporation because of 
the company’s failure to file with the Commission any 
audited financial statements on Form 10-K for its fiscal 
year ended January 31, 1977. The company is also 
delinquent in filing its quarterly report for the period 
ended April 30, 1977. 


The Commission cautions broker-dealers, shareholders 
and prospective purchasers that they should carefully 
consider the foregoing information along with all other 
currently available information and any information 
subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no 
quotation may be entered unless and until they have 
strictly complied with all of the provisions of said rule. 
If any broker or dealer has any questions as to whether 
or not he has complied with said rule, he should not 
enter any quotation but immediately contact the staff of 
the Division of Enforcement in Washington, D.C. If any 
broker or dealer is uncertain as to what is required by 
Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until 
such time as he has familiarized himself with said rule 
and is certain that all of its provisions have been met. If 
any broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider the 
need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13900/ August 29, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5859/ August 29, 1977 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13901/August 29, 1977 


PUBLIC UTILITY HOLDING CO. ACT OF 1935 
Release No. 201541/ August 29, 1977 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9914/ August 29, 1977 


AGENCY: Securities and Exchange Commission. 


ACTION: Publication of issues to be considered at 
hearings and order of hearings. 


SUMMARY: In Securities Exchange Act Release No. 
13482 (April 28, 1977), 42 FR 23901 (May 11, 1977), the 
Commission announced that it would hold public 
hearings concerning shareholder communications, 
shareholders participation in the corporate electoral 
process and corporate governance. Subsequently, in 
Securities Exchange Act Release No. 13686 (June 27, 
1977), 42 FR 33834 (July 1, 1977), the Commission 
indicated that in formulating the specific issues to be 
covered by the hearings it would consider the views of 
any person who sumitted comments on or before 
August 1, 1977. Based upon its review of the written 
comments received, the Commission has published a 
series of questions which will be considered at the 
hearings. The Commission has also published an order 
which specifies procedures for the hearings. 


DATES: Hearings will commence on September 29, 
1977 in Washington, D.C., on October 11, 1977 in Los 
Angeles, California, on October 18, 1977 in New York, 
New York and on November 1, 1977 in Chicago, Illinois. 


ADDRESSES: All communications should be submitted 
in triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol. Street, N.W., Washington, D.C 20549 and 
should refer to File No. S7-693. All comments received 
in connection with these proceedings will be available 
for public inspection at the Commission’s Public Refer- 
ence Room, 1100 L Street, N.W., Washington, D.C. 
20549; and at the following Regional Offices of the Com- 
mission: 10960 Wilshire Boulevard, Los Angeles, Cali- 
fornia 90024; 26 Federal Plaza, New York, New York 
10007; and Everett McKinley Dirksen Bidg., 219 South 
Dearborn Street, Chicago, Illinois 60604. A staff 
summary of comments received by August 1, 1977 is 
also available for inspection. A copy of this summary 
and representative comment letters may be obtained by 
writing to Barbara L. Leventhal, Special Counsel, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Barbara 
L. Leventhal or Richard B. Nesson, Division of Corpora- 
tion Finance, Securities and Exchange Commission, 





Washington, D.C. 20549 (202/755-1750 or 202/755- 


» 1742). 


SUPPLEMENTARY INFORMATION: The public hear- 
ings which are scheduled to commence on September 
29, 1977, are for the purpose of giving the Commission 
the benefit of the views of interested members of the 
public with respect to the subjects of shareholder com- 
munications, shareholder participation in the corporate 
electoral process and, more generally, corporate gover- 
nance, in order to assist the Commission in a broad 
re-examination of Regulation 14A [17 CFR 240.14a-1 et 
seq.] promulgated under Section 14(a) of the Securities 
Exchange Act of 1934 (‘‘Exchange Act’’) [15 U.S.C. 78a 
et seq., as amended by Pub. L. No. 94-29 (June 4, 
1975)] relating to the solicitation of proxies and other 
applicable statutory provisions, rules and regulations. 
At the conclusion of these hearings, the Commission 
will determine whether it is necessary or appropriate in 
the public interest or for the protection of investors to 
propose amendments to Regulation 14A, to propose 
amendments to other applicable rules or to recommend 
legislation to Congress. 


|. Introduction 


In Securities Exchange Act Release No. 13482, the 
Commission stated that fundamental and far-reaching 
issues have been raised concerning the adequacy and 
effectiveness of shareholder participation in corporate 
governance. The release noted that numerous recent 
examples of an apparent breakdown in corporate 
accountability have led informed commentators to 
question the efficacy of existing methods of corporate 
governance. 


The traditional concept that boards of directors serve as 
acheck on corporate management and that the board is 
answerable to shareholders by virtue of their elective 
power has been questioned in light of the fact that 
board elections are frequently a ratification of manage- 
ment nominees and that shareholders who wish to 
participate more fully in the affairs of their corporations 
are often frustrated and discouraged by the difficulties 
such participation entails under the present regulatory 
system. The release indicated that the Commission 
would study these issues on a broad basis in connection 
with a re-examination of its proxy rules. 


In response to the inquiries set forth in the release cited 
above, the Commission has received numerous 
thoughtful and useful letters of comment from 
interested persons. Many of these comments, however, 
express the view that it would not be practical or 
desirable to increase the role of shareholders in 
corporate governance through changes in the proxy 
rules. While the proxy solicitation process is indeed a 
central focus of the present inquiry, it is clear that the 
issues being studied transcend the proxy rules in 


significance, and include the broader and more funda- 
mental question of how corporations can best be made 
more responsive to their shareholders and the public at 
large. 


Accordingly, the Commission encourages comment on 
other means—unrelated to the proxy solicitation 
mechanism—to stimulate increased shareholder in- 
terest and participation in corporate governance and to 
improve corporate accountability. The Commission 
recognizes that some methods of achieving this goal 
may be beyond the scope of its existing authority. The 
Commission specifically requests public comments on 
the desirability of federal legislation such as a bill 
establishing minimum federal standards of corporate 
conduct and shareholders’ rights. Based upon the 
results of this proceeding, the Commission will give 
careful consideration to the advisability of recommend- 
ing such legislation to Congress. 


Il. Issues to be Considered at the Hearings 


Securities Exchange Act Release No. 13482 (April 28, 
1977) Contained a number of inquiries on which public 
comments were requested. By August 1, 1977 the 
Commission had received approximately 140 letters of 
comment from interested members of the public, 
including corporations, business associations, bar 
associations, attorneys, public interest groups, individ- 
ual investors, religious and educational organizations, 
academics and others. 


The Commission has now completed its review of these 
comments and, based on this review, has determined 
that the questions set forth below be considered at the 
hearings. These questions are, in certain cases, the 
same as those previously published and in other cases 
reflect a modification of the earlier inquiries, either for 
the purpose of clarification or in response to specific 
suggestions offered by various commentators. These 
questions are as follows: 


A. Obtaining Shareholders’ Views on Significant 
Matters (1) what types of socially significant matters, if 
any, are material (within the meaning of Rule 14a-9) to 
shareholders in making informed voting decisions? In 
this regard, is there a difference between information 
necessary to an informed voting decision and informa- 
tion necessary to an informed investment decision? 


(2) whether or not information relating to socially 
significant matters, including matters relating to the 
environment and employment practices; is material 
within the meaning of Rule 14a-9, would it be 





‘In Natural Resources Defenses Council v. Securities 
and Exchange Commission, ___F. Supp.___, CCH 
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appropriate for the Commission to exercise its rule- 
making authority under Section 14(a) to require disclo- 
sure of such information in proxy statements and/or 
annual reports to shareholders? 


(a) If so, should the Commission specify matters which 
are proper subjects for disclosure? Alternatively, 
should corporate boards of directors be permitted to 
specify matters which are proper subjects for 
disclosure? 


(b) What standards should be applied to identify which 
matters are proper subjects for disclosure? 


(3) Should the Commission amend Rule 14a-8 to 
modify the requirements for inclusion of shareholder 
proposals in management’s proxy materials? 


(a) Should the Commission require the inclusion in 
management’s proxy materials of shareholder propo- 
sals which are not proper subjects for action by 
shareholders under the laws of the issuer’s domicile? Is 
this result consistent with Congressional intent in 
enacting Section 14(a)? 


(b) Should the Commission modify its existing require- 
ments that the subject matter of proposals be signifi- 
cantly related to the business of the issuer and not 
related to the conduct of ordinary business operations 
of the issuer? If so, what standards should be applied? 


(c) Should the Commission amend the existing require- 
ment that shareholders or their representatives appear 
personally to present proposals at annual meetings? 


(d) Should the right to have proposals included in 
management’s proxy materials be subject to certain 
criteria, such as ownership of a minimum percentage or 
dollar value of a class of securities? 


(4) Should the Commission amend its proxy rules to 
provide a means for shareholders to present their views 
on management proposals in management’s proxy 
materials? If so, what means would be appropriate? 
Conversely, should the Commission place any limita- 
tions on the extent to which management may comment 
upon or make recommendations with respect to 
shareholder proposals? 

Footnote 1, continued 

Fed. Sec. L. Rep 96,507 (D.D.C., May 19, 1977), 
appeal pending C.A.D.C. No. 77-1761, the court, 
among other things, discussed the appropriateness of 
the Commission requiring disclosure of such informa- 
tion in proxy statements and information statements 
even if the information were not required in annual and 
periodic reports. See generally Securities Act Release 
No. 5596 (Feb. 11, 1975), 40 Fed. Reg. 7013; No. 5627 
(Oct. 14, 1975), 40 Fed. Reg. 51656; and No. 5704 (May 
6, 1976), 41 Fed. Reg. 21632. 
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(5) Should the Commission amend its proxy rules to 
require issuers to provide shareholders with sharehold- 
er lists upon request? If so, under what circumstances 
and subject to what conditions should shareholder lists 
be provided? 


(6) Should the Commission amend its rules to require 
brokers who hold securities as nominees for their cus- 
tomers to forward to the beneficial owners non-man- 
agement proxy soliciting materials? 


(7) What would be the costs and benefits of 1-6 above? 
Can these costs and benefits be quantified? If not, why? 


B. Shareholder Participation in Corporate Governance 


(1) Should shareholders have access to management’s 
proxy soliciting materials for the purpose of nominating 
persons of their choice to serve on the board of direc- 
tors? 


(a) Would a Commission rule granting shareholders 
such access be in conflict with state law? Is this result 
consistent with Congressional intent in enacting 
Section 14(a)? 


(b) If the Commission determines to adopt such a rule, 
what type of rule would be most appropriate? What 
criteria, if any, should be applied to shareholders who 
wish to have access to management’s proxy Soliciting 
materials for the purpose of making nominations? 


(i) For example, should the right to make nominations 
in management’s proxy materials be conditioned on the 
ownership of a minimum percentage or dollar value of a 
class of securities? 


(ii) Should there be a limitation on the number of 
nominees which must be included? If so, what limita- 
tions would be appropriate? 


(iii) Should all nominations be screened by a nominat- 
ing committee composed of outside directors or other 
disinterested persons? 


(iv) What disclosures should be required of share- 
holders who utilize management’s proxy soliciting 
materials for the purpose of making nominations? 


(c) Are there soliciting activities preliminary to (1) 
making a shareholder nomination in management’s 
proxy materials or (2) an election contest to which the 
proxy rules should not apply? For example, should the 
Commission amend Rule 14a-2 to provide that forma- 
tion of a group of more than 10 persons is exempt from 
the application of the proxy rules? 


(d) Should shareholders utilizing management’s proxy 





_ materials for the purpose of making nominations be 
~ subject to the requirements of Rule 14a-11 (Special 
Provisions Applicable to Election Contests)? 


(2) Should the Commission amend Rule 14a-11 to 
reduce the costs and burdens currently incurred by 
shareholders and issuers in election contests? if so, 
what amendments would be appropriate? 


(3) To what extent should corporate funds be utilized 
by management and/or shareholders to solicit proxies 
for the election of directors? 


(4) What additional disclosures, if any, should be 
required with respect to the financing of proxy 
solicitations or contests, including settlements thereof? 


(5) Should the Commission further consider voting of 
securities held in ‘‘street’’ or nominee name, including 
procedures which result in ‘‘street’’ name_ stock 
generally being voted for management? 


(6) Should institutions, such as bank trust depart- 
ments, insurance companies, investment companies 
and pension funds, prior to exercising their voting pow- 
er, be required to obtain the views of persons having an 
economic interest in the securities being voted? What 
types of proxy review policies and procedures are 
presently employed by institutions? To what extent do 
institutions exercise their voting power in favor of 
management? 


(7) Are there situations involving conflicts of interest 
where affiliates or other persons should be required to 
vote their securities with the majority, or in proportion 
to the votes of shareholders who do not have such con- 
flicts of interest, in some or all matters affecting the 
substantive rights of shareholders? 


(a) Should other means of ‘‘neutralizing’’ such votes 
be considered? 


(b) Does the Commission have authority to require 
such neutralization under the federal securities laws? 


(8) To what extent might the self-regulatory organiza- 
tions promulgate rules requiring companies to adopt 
procedures which improve corporate governance and 
shareholder democracy as a condition to listing or con- 
tinued trading of a company’s securities? 


(9) Are there other steps the Commission could take to 
improve corporate governance, such as changes in the 
format of proxies? 


(10) Should the Commission consider submitting or 
supporting legislation to improve corporate gover- 
nance, such as a federal bill setting minimum standards 
of conduct for directors or federal chartering? If so, 


would an express federal private right of action be 
necessary? 


(11) What would be the costs and benefits of 1-10 
above? Can these costs and benefits be quantified? If 
not, why? 


C. Changes Relating to Matters to be Disclosed in 
Proxy Statements or Otherwise in Connection with the 
Solicitation of Proxies 


1. Should the Commission amend its proxy rules, 
specifically Rule 14a-3(b) or Schedule 14A, to require 
disclosure in proxy statements and/or annual reports to 
shareholders of: 


(a) Whether or not the issuer has a nominating 
committee, and if so, the identity of the members of 
this commitfee; 


(b) the existence of any business or personal relation- 
ship (e.g., debtor-creditor, supplier-customer, invest- 
ment banking, legal counseling), between any nominee 
or his affiliates and the issuer or its officers and 
directors; 


(c) How much time incumbents have devoted to affairs 
of the corporation during the previous fiscal year and 
what aspects of the issuer’s activities they have dealt 
with during that year; and 


(d) Whether any directors have resigned from the 
board or have failed to stand for re-election in the last 
fiscal year and, if so, the reasons therefor? 


2. To what extent would the disclosure of ceriain other 
board memberships and outside activities reflect 
potential conflicts of interest or give any indication of 
the time available for services to the issuer? Should 
such disclosure be required? 


3. Should the Commission amend Rule 14a-3(b) to 
require issuers to make the annual report to 
shareholders available to outside or independent direc- 
tors who wish to communicate their views on the per- 
formance of management or on other matters to share- 
holders? 


4. Should the Commission amend its proxy rules, 
specifically Item 7 of Schedule 14A, to provide for more 
detailed or comprehensive disclosure of management 
remuneration and transactions? If so, what changes 
would be appropriate? 


(a) Should Item 7(a) be amended to require a break- 
down of aggregate direct remuneration into its various 
components, such as salary, bonuses, and personal 
benefits, including certain benefits sometimes referred 
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to as ‘‘perquisites’’?? In addition, should all personal 
benefits which exceed a specified dollar value be de- 
scribed separately? 


(b) Should the total costs to the issuer of all personal 
benefits received by officers, directors and employees 
be disclosed in the aggregate and broken down by 
category? 


(c) Should the disclosure requirements of Item 7 be 
made applicable to all officers and employees whose 
aggregate remuneration exceeds a specified dollar 
amount? If so, what dollar amount would be appro- 
priate? 


(d) Should Item 7 be amended to require disclosure of 
remuneration for fiscal years in addition to the most 
recent year? 


5. Should the Commission amend Rule 14a-3(b) and/or 
Schedule 14A, to require disclosure of whether or not 
post meeting reports or transcripts of annual meetings 
will be sent or made available to shareholders on 
request? 


6. What would be the costs and benefits of 1-5, above? 
Can the costs and benefits of such disclosures be 
quantified? If not, why? 


Ill. Order of Hearings 


Any interested person desiring to make an oral 
presentation of his/her views at the hearings is 
requested to write or call Barbara L. Leventhal or 
Richard B. Nesson, Division of Corporation Finance 
(202/755-1750 or 202/755-1742). It has been tentatively 
determined to limit oral statements to 20 minutes each 
plus such further time as may be necessary to answer 
questions. Depending upon the number of persons 
requesting to be heard, appearances may be more 
limited. Additional time may be granted at the discre- 
tion of the hearing officer upon written request timely 
submitted with copies of the witness’s prepared state- 
ment. All witnesses shall be required to submit 25 
copies of their prepared statements three business days 
in advance of their scheduled date of appearance. 


Persons making oral statements should be prepared to 
respond to specific inquiries from the Commission 
staff. Any person may submit in writing to the hearing 





2See Securities Act Release No. 5856 (August 18, 1977) 
in which the Commission emphasized its view that the 
existing reporting provisions under the federal securi- 
ties laws require registrants to include within the 
remuneration reported all forms of remuneration which 
are received by management from the corporation, 
including personal benefits sometimes referred to as 
““perquisites.’’ 
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officer questions that he wishes to have directed to a 
particular witness or group of witnesses, but the 
hearing officer will determine in his sole discretion 
whether or to what extent to direct those questions to 
any witness. 


The Commission has designated Richard H. Rowe, 
Stanley Sporkin, Mary E.T. Beach, and Barbara L. 
Leventhal as hearing officers of the Commission. The 
Commission will issue orders designating additional 
hearing officers as necessary. 


The hearings will be conducted for the Commission by 
the Division of Corporation Finance. Barbara L. 
Leventhal will act as chief hearing counsel for the 
Division of Corporation Finance in connection with 
these hearings. 


Interested persons are invited to submit their views on 
the foregoing questions in writing at any time. Written 
submissions should be made in triplicate to George 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, N.W., Wash- 
ington, D.C. 20549. Such communications should refer 
to File No. S7-693. 


This public rulemaking proceeding has been ordered by 
the Commission pursuant to Sections 14(a), 21(a), 22 
and 23(a) of the Securities Exchange Act of 1934 and 
Rule 4(b) of the Commission’s Rules of Practice. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


August 29, 1977 


[Secs. 14(a), 21(a), 22, 23(a), 48 Stat. 895, 899, 901; sec. 
203(a), 49 Stat. 704; sec. 8, 49 Stat. 1379; sec. 5, 78 
Stat. 569, 570; sec. 18, 89 Stat. 155; 15 U.S.C. 78n(a), 
78u(a), 78v, 78w(a).] 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13902/ August 31, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5860/ August 31, 1977 





ADMINISTRATIVE PROCEEDING 





File No. 3-5187 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13903/ August 31, 1977 


In the Matter of: 


DELTA SECURITIES OF LITTLE ROCK, INC. 
(8-20087) 


JAMES T. HUNTER 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these proceedings under the Securities Exchange 
Act of 1934 (Exchange Act), Delta Securities of Little 
Rock, Inc. (Delta), a registered broker-dealer, and 
James T. Hunter, president and sole shareholder of 
Delta, have submitted an Offer of Settlement, without 
admitting or denying the allegations in the Order for 
Proceedings, which the Commission has determined to 
accept. 


On the basis of the Order for Proceedings and the Offer 
of Settlement, it is found that Delta, wilfully aided and 
abetted by Hunter, has wilfully violated Section 17(a) of 
the Exchange Act and Rule 17a-3 thereunder, and it is 
in the public interest to impose the sanctions specified 
in the Offer of Settlement. 


Accordingly, IT IS ORDERED that: 


(1) The allegations in the Order of Public Proceedings, 
dated March 8, 1977, in this matter relating to the 
wilful violations of Section 15(c) (3) of the Exchange Act 
and Rule 15c3-1 are hereby dismissed. 


(2) The withdrawal of the registration as a broker- 
dealer of Delta Securities of Little Rock, Inc. be and 
hereby is accepted. 


(3) James T. Hunter be and hereby is suspended from 
association with any broker-dealer, investment com- 
pany or investment adviser for a period of five (5) 
months from the date of this Order; thereafter, James 
T. Hunter is suspended from such association in any 
capacity other than that of a supervised, non-super- 
visory employee for a period of six (6) months. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 


Release No. 13904/ August 31, 1977 
In the Matter of 


MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 


(SR-MSRB-77-11) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MUNICIPAL SECURITIES RULEMAKING BOARD 
AND ORDER APPROVING PROPOSED RULE 
CHANGE 


Pursuant to Section 19(b)(1) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78(s)(b)(1) (the ‘‘Act’’), as 
amended by Pub. L. No. 94-29, §16 (June 4, 1975), 
notice is hereby given that on August 29, 1977, the 
Municipal Securities Rulemaking Board (‘‘MSRB’’) 
filed with the Commission copies of a proposed rule 
change. The proposed rule change would delay the 
effective date of subparagraphs (a)(xi)(G) and (a)(xi)(K) 
of the MSRB rule G-8, filed with the Commission on 
June 6, 1977 (File No. SR-MSRB-77-5). The text of the 
proposed rule change is as follows (italics indicate new 
language; [brackets] indicate deletions): 


Rule G-8. Books and Records to be Made by Munici- 
pal Securities Brokers and Municipal Securities 
Dealers. 


(g) Effective Date: The requirements of this rule shall 
become effective on April 25, 1977, and nothing herein 
contained shall be construed to require the making of 
the records specified in paragraph (a) of this rule for 
events occurring prior to such effective date. The 
customer account records required by subparagraph 
(a)(ii) and customer account information required by 
subparagraph (a)(xi) shall be required only for custo- 
mers for whom transactions in municipal securities are 
effective on or after such date. Notwithstanding the 
foregoing, subparagraphs (a)(xi)(G) and (a)(xi)(K) shall 
not become effective until [September 1, 1977] October 
15, 1977. 


Interested persons are invited to submit written data, 
views, and arguments concerning the proposed rule 
change within 21 days of this publication. Persons 
desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-MSRB-77-11. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the rules 
and regulations thereunder applicable to the MSRB 
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and, in particular, the requirements of Section 15B and 
the rules and regulations thereunder. 


Further, the Commission finds good cause for 
approving the proposed rule change prior to the 
thirtieth day after the date of publication of notice of 
filing thereof, since the delayed effective date will 
provide the Commission with additional time to con- 
sider proposed substantive amendments to MSRB rule 
G-8. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13905/ August 31, 1977 


In the Matter of 


MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 


(SR-MSRB-77-10) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MUNICIPAL SECURITIES RULEMAKING BOARD 
AND ORDER APPROVING PROPOSED RULE 
CHANGE 


Pursuant to Section 19(b)(1) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78(s)(b)(1) (the ‘‘Act’’), as 
amended by Pub. L. No. 94-29, §16 (June 4, 1975), 
notice is hereby given that on August 29, 1977, the 
Municipal Securities Rulemaking Board (‘‘MSRB’’) 
filed with the Commission copies of a proposed rule 
change. The proposed rule change would delay the 
effectiveness of the principal substantive provisions of 
MSRB rule G-7 until October 15, 1977. The text of the 
proposed rule change is as follows (italics indicate new 
language; [brackets] indicate deletions). 


Rule G-7(h) 


The requirements of paragraphs (b), (c) and (f) of this 
rule shall not become effective until October 15, 1977 
[September 1, 1977], and shall apply with respect to 
each person who is an associated person on, or becomes 
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an associated person after, such date. The require- 
ments of paragraph (d) of this rule shall apply only with 
respect to each person who becomes an associated 
person on or after December 3, 1976. 


Interested persons are invited to submit written data, 
views, and arguments concerning the proposed rule 
change within 21 days of this publication. Persons 
desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-MSRB-77-10. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to the 
MSRB and, in particular, the requirements of Section 
15B and the rules and regulations thereunder. 


Further, the Commission finds good cause for 
approving the proposed rule change prior to the 
thirtieth day after the date of publication of notice of 
filing thereof, since the delayed effective date will 
provide the federal bank regulatory agencies with 
sufficient time for the publication and implementation 
of regulations designating a form for use by bank 
dealers in complying with MSRB rule G-7. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13906/ August 31, 1977 


Orders have been issued granting the applications of 
the companies listed below to withdraw from listing and 
registration on the American Stock Exchange, Inc. the 
following common stocks: Bell Industries, no par value; 
Falcon Seaboard Inc., $1.50 par value; and Milton Roy 
Company, $1.00 par value. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13907/August 31, 1977 


Notice has been issued giving interested persons until 





September 13 to request a hearing on an application of 
the Pacific Stock Exchange Incorporated for unlisted 
trading privileges in the common stock of the specified 
company: Lehman Corporation, no par value. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13908/ August 31, 1977 


Notices have been issued giving interested persons 
until September 13 to request a hearing on the 
applications of the Philadelphia Stock Exchange, Inc. 
for unlisted trading privileges in the common stock of 
the specified companies: Bell & Howell Company 
(Delaware), no par value; and Lehman Corporation 
(Maryland), $1.00 par value. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13909/ August 31, 1977 


Admin. Proc. File No. 3-5131 

In the Matter of the Application of 

ALAN P. MACQUOID 

2901 Via La Selva 

Palos Verdes Estates, California 

For Review of Disciplinary Action Taken by the 
NEW YORK STOCK EXCHANGE, INC. 
OPINION OF THE COMMISSION 


NATIONAL SECURITIES EXCHANGE—REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Failure to Comply with Request for Information 


In proceedings for review of disciplinary action taken 
by national securities exchange, exchange’s finding 
that former registered representative of member 
firm failed to furnish requested written explanation 
of alleged misconduct which led to his dismissal, as 
required by his agreement with the exchange, 
sustained, and sanction imposed affirmed. 


Practice and Procedure 
Location of Hearings 


Where national securities exchange held hearing at 
its home office rather than moving it to a location 


near respondent as requested, claim of denial of due 
process rejected, since adjudicatory bodies have 
broad discretion in setting the place of hearing, and 
respondent made no claim, nor did the record show, 
that his attendance at the hearing would have been 
unduly burdensome. 


APPEARANCES: 
Alan P. MacQuoid, pro se. 


Jack Friedman, Seymour Swidler, and Carol 
Eisenberg, for the New York Stock Exchange, Inc. 


Alan P. MacQuoid, who was a registered represen- 
tative of Shearson Hayden Stone Inc., appeals from 
disciplinary action taken against him by the New 
York Stock Exchange (‘‘NYSE’’). The exchange 
found that MacQuoid failed to furnish it with 
requested information relating to his conduct at 
Shearson. It accordingly barred him from employ- 
ment with any member or member organization until 
such time as (a) it completes its investigation of that 
conduct; (b) it determines whether or not to penalize 
MacQuoid; and (c) the penalty, if any, is carried out: 


On June 2, 1975, the exchange received notice from 
Shearson that it had terminated MacQuoid’s 
employment because of ‘‘alleged unauthorized 
transactions.’’ On June 19, the exchange wrote to 
MacQuoid requesting a detailed written explanation 
of the matter within 10 days? It received no reply. 


‘As required by NYSE Rule 345.16(K), MacQuoid, 
like all registered representatives of member firms, 
signed an agreement with the exchange which 
provides in relevant part as follows: 





“If the Exchange, during the period of 90 days 
immediately following [its] receipt ... of written 
notice of the termination of my employment gives 
me written notice that [it] is making inquiry into any 
specified matter . . . occurring prior to termination 
of such employment, | agree that | will thereafter 
comply with any request of the Exchange for me to 
. . .fespond to written requests... .Ifl.. . fail to 
comply with any such request. . ., | agree that such 
refusal or failure may, in the discretion of the 
Exchange, act as a bar to future Exchange approval 
of my employment until such time as the Exchange 
has completed investigation into the matter ... 
specified in such notice; has determined a penalty, if 
any, to be imposed against me; and until the 
penalty, if any, has been carried out.’’ 


2MacQuoid received the letter on June 27. 
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On August 25, the exchange again wrote MacQuoid, 
warning him that if he did not respond this time, he 
would be subject to a charge of violating his agree- 
ments with the exchange? Once again, the exchange 
got no response. @n December 5, 1975, the ex- 
change issued a formal complaint against 
MacQuoid, charging him with failing to reply to its 
requests for information. MacQuoid admittedly did 
not bother to answer the complaint. He testified that 
he ‘‘was out of town on business quite a bit during 
that period of time and [let] this . . . slip.’’ 


In March 1976, MacQuoid was notified of the 
scheduled hearing date on the exchange’s com- 
plaint? At that time, he telephoned the exchange 
and requested a postponement of the hearing. He 
also claimed that he had replied to the exchange’s 
initial June 1975 inquiry in August 1975, and 
promised to furnish the exchange with a copy of that 
response. But he failed to do so. 


On March 26, 1976, the exchange received a letter 
from MacQuoid reiterating his request for an 
adjournment, but stating that a copy of his alleged 
August 1975 response would be sumitted ‘‘under 
separate cover.’’ By the time of the exchange’s 
initial hearing in this matter, on May 19, 1976, it still 
had not received the promised copy. Nor had it done 
so by June 15, the date the exchange’s hearing panel 
rendered its decision. 


A copy of the alleged response finally reached the 
exchange on September 15, 1976.° 


MacQuoid makes no claim here that he answered the 
exchange’s inquiry by letter in August 19755 He 
does renew an alternative (and somewhat incon- 
sistent) contention that he gave his required res- 
ponse to Shearson’s counsel who stated that he 
would communicate it to the exchange. MacQuoid 
asserts that a letter from counsel to an official of 
Shearson, describing counsel’s meeting with Mac 
Quoid, might well substantiate MacQuoid’s story. 
He complains that the letter, although used by the 
exchange’s staff in questioning counsel at the 
hearing, was never introduced into evidence, and 
that he has not seen a copy. 


IV 


MacQuoid’s contentions do not aid him. The 
responsibility for assisting the exchange’s inquiry 
was on MacQuoid, not on his former employer’s 
lawyer. MacQuoid does not claim that he ever 
checked with the exchange or with counsel in order 
to ascertain whether a response had in fact been 
filed on his behalf. Moreover, at the hearing herein, 
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counsel denied ever telling MacQuoid that he would 
take such action, stating that it would have been 
improper on his part since he was representing 
Shearson in the matter. Finally, the exchange has 
made the letter from counsel to which MacQuoid 
refers part of the record before us’ And nothing in 
that letter substantiates his version of his dealing 
with Shearson’s counsel. 


We conclude, as did the exchange, that MacQuoid 
failed to respond to the exchange’s requests for 
information. 


V 


MacQuoid asked the exchange to hold its initial 
hearing herein Los Angeles rather than in New York 
City. When it refused to do so, he asked the ex- 
change to give him a chance to participate in the 
proceedings through a telephone conference call. 
The exchange adopted MacQuoid’s conference call 
suggestion. But he now argues that he was denied 
due process because the exchange did not accede 
fully to his wishes and grant him a hearing in Los 
Angeles. We cannot agree. 


Vi 
Adjudicatory bodies have broad discretion in setting 


the place of hearing® We find no abuse of that dis- 
cretion here. MacQuoid has not shown that a per- 





3See n. 1, supra. 


‘The rules of the exchange (Rule 345) provide for a 
hearing even though no answer is filed to a com- 
plaint. 


5The exchange points out that the document it finally 
received was not directed to the return address given 
in the exchange’s inquiries to MacQuoid. Instead it 
was directed to an address which the exchange 
asserts was ot communicated to MacQuoid until 
after charges were brought in December 1975. 


6Nor, as indicated above, would the record support 
such a claim. 


7MacQuoid has now been served with a copy of the 
letter. He was also advised of his opportunity to 
respond to it. He did not do so. 


8See Brotherhood of Railroad Trainmen v. Chicago, 
Milwaukee, St. Paul and Pacific Railroad Company, 
237 F. Supp. 404, 422 (D.C.D.C. 1964), and cases 
there cited; 1 Davis, Administrative Law Treatise 
544 (1958). 





sonal appearance in New York would have been 
unduly burdensome. 


When MacQuoid told the exchange that it was 
impossible for him to appear on the date originally 
set for hearing, the hearing was postponed. More- 
over, the issue involved in this case is very narrow. 
There were no witnesses that MacQuoid wanted to 
transport to New York. Nor is there any claim that he 
wanted to offer voluminous documentary evidence. 
The most that can be said is that MacQuoid would 
have been subjected to some inconvenience and 
some added expense, neither of which is shown by 
the record to have been unreasonable? 


Vil 


MacQuoid objects to the sanction imposed on him. 
He complains that no time limits have been set on 
the exchange’s investigation, and that he is being 
greatly harmed by his indefinite exclusion from 
employment with an exchange member firm. 


As the exchange points out, the penalty assessed is 
the precise sanction spelled out in MacQuoid’s 
agreement with the exchange for the offense he 
committed." Moreover, MacQuoid blatantly and 





°Cf. N.L.R.B. v. Southwestern Greyhound Lines, 
Inc., 126 F.2d 883, 887-888 (C.A. 8, 1942). 


MacQuoid also argues that the conference call 
procedure was unfair since ‘‘he could not be seen 
nor could he see any of the other participants,’’ and 
he attacks the quality of the telephone transmission. 
We do not think that MacQuoid should be heard to 
complain about the necessary consequences of a 
procedure that was adopted at his request and for his 
convenience. The transcript of the hearing does not 
support his claim that responses to questions were 
affected by the participants’ inability to hear one 
another. Nor is there any merit in MacQuoid’s 
further arguments that he was prejudiced because 
the exchange’s staff made an opening statement 
before he was connected on the telephone and 
because he was not allowed to read into evidence his 
alleged August 1975 reply to the exchange’s inquiry. 
No opening statement was made prior to Mac 
Quoid’s being connected. The exchange’s staff 
simply objected to the conference call procedure. 
And the contents of MacQuoid’s alleged reply (apart 
from his claim that it was difficult to respond to 
‘‘unspecified charges’’ which he was allowed to 
quote) were irrelevant to the only issues before the 
hearing panel—whether or not MacQuoid had failed 
to cooperate with the exchange and, if so, what 
sanction should be imposed. 





See n. 1, supra. 


persistently ignored his obligation to respond to the 
exchange’s inquiries. In these circumstances, we 
cannot characterize the sanction as ‘‘excessive or 
oppressive.’’ Nor do we see how it can possibly be 
deemed an undue burden on competition."' 


Of course, we expect the exchange to complete its 
proceedings within a reasonable time. 


Vill 


An appropriate order will issue. 


By the Commission (Chairman WILLIAMS and 
Commissioners LOOMIS, EVANS and POLLACK). 


George A. Fitzsimmons 
Secretary 





UNITED STATES OF AMERICA 
before the 
SECURITIES AND EXCHANGE COMMISSION 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 


Admin. Proc. File No. 3-5131 

in the Matter of the Application of 

ALAN P. MACQUOID 

2901 Via La Selva 

Palos Verdes Estates, California 

For Review of Disciplinary Action Taken by the 


NEW YORK STOCK EXCHANGE, INC. 


ORDER AFFIRMING DISCIPLINARY ACTION 
TAKEN BY NATIONAL SECURITIES EXCHANGE 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the disciplinary action taken by the 
New York Stock Exchange, Inc. against Alan P. 
MacQuoid be, and it hereby is, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


“Without such findings, we are powerless to reduce 
the sanction. See Section 19(e)(2) of the Securities 
Exchange Act. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13910/ August 31, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5861/ August 31, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13911/August 31, 1977 


NOTICE OF THE EXTENSION OF THE TIME FOR 
CONCLUDING PROCEEDINGS IN CONNECTION 
WITH THE APPLICATIONS FOR REGISTRATION OF 
TEN CLEARING AGENCIES AND OF THE ISSUANCE 
OF A COMMISSION ORDER PURSUANT TO 17 CFR 
SECTION 240.17Ab2-1 UNDER THE SECURITIES 
EXCHANGE ACT OF 1934 EXTENDING THE REGIS- 
TRATIONS OF TEN REGISTERED CLEARING 
AGENCIES 


The Securities and Exchange Commission hereby 
announces the extension of the time for concluding 
proceedings pursuant to Sections 17A and 19 of the 
Securities Exchange Act of 1934 (the ‘‘Act’’) and 17 
CFR 240.17Ab2-1 thereunder, until March 1, 1978, in 
connection with the applications for registration of The 
Depository Trust Company, Bradford Securities Pro- 
cessing Services, Inc., Stock Clearing Corporation of 
Philadelphia, Boston Stock Exchange Clearing Corpor- 
ation, Midwest Securities Trust Company, The Options 
Clearing Corporation, Midwest Clearing Corporation, 
Pacific Securities Depository Trust Company, Pacific 
Clearing Corporation and TAD Depository Corporation 
(hereinafter referred to as the ‘‘Registrants’’) and the 
issuance of an order, pursuant to 17 CFR 240.17Ab2-1 
under the Act, extending until March 1, 1978, the 
existing registrations of the Registrants. 


At the conclusion of the proceedings, the Commission, 
by order, will grant or deny registration as a clearing 
agency to each of the Registrants at the expiration of 
the currently effective registration granted to each 
Registrant pursuant to subsection (c) of Section 
240.17Ab2-1 under the Act. 


On June 1, 1977, the Commission announced that it had 
extended to September 1, 1977, the time for concluding 
proceedings to determine whether to grant or deny 
registration to the Registrants at the expiration of their 
existing registrations and extended until September 1, 
1977, the registrations of the Registrants.' 


At the request of the Commission, the Registrants 
recently filed amendments to their applications for 
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registration and consented, pursuant to subsection (d) 
of 17 CFR 240.17Ab2-1 under the Act,? to extend until 
March 1, 1978, the period within which the Commission 
is required to conclude its registration proceedings. 
The Commission has by order extended to March 1, 
1978, the existing registration of each of the Regis- 
trants so that they will remain registered during the 
extended period for concluding proceedings. 


The additional time will permit the Commission to take 
action on Registrants’ applications for registration 
following adoption of standards dealing with the 
determinations required to be made in connection with 
the registration of clearing agencies* and to review the 
Registrants’ applications including the amendments in 
light of those standards. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13912/ August 31, 1977 





‘Securities Exchange Act Release No. 13584 (June 1, 
1977), 42 FR 30065 (June 10, 1977). 


2Subsection (d) of 17 CFR 240.17Ab2-1 under the Act 
provides as follows: 


(d) The filing of an amendment to an application for 
registration or for exemption from registration as a 
clearing agency, which registration or exemption has 
not been granted, or the filing of additional information 
or documents prior to the granting of registration or an 
exemption from registration shall extend to ninety days 
from the date such filing is made (or to such longer 
period as to which the applicant consents) the period 
within which the Commission shall grant registration, 
institute proceedings to determine whether such 
registration shall be denied, or conditionally or 
unconditionally exempt registrant from the registration 
and other provisions of Section 17A of the Act or the 
rules or regulations thereunder. 


3Paragraph 17A(b)(3) of the Act requires the Commis- 
sion to make a number of determinations with respect 
to a registrant’s organization, capacity, and rules 
before granting registration to a clearing agency. In 
Securities Exchange Act Release No. 13584, the 
Commission requested comments on proposed stan- 
dards to be applied by the Commission in connection 
with the registration of clearing agencies. 





e 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York New York 10006 


File No. SR-Amex-77-3 
ORDER DISAPPROVING PROPOSED RULE CHANGE 


On March 14, 1977, the American Stock Exchange, Inc. 
(‘‘Amex’’) submitted a proposed rule change, pursuant 
to Section 19(b)(1) of the Securities Exchange Act of 
1934 (the ‘‘Act’’), 15 U.S.C. 78s(b)(1), and Rule 19b-4 
thereunder, 17 CFR 240.19b-4, which would add Sec- 
tion 117 to Part 1 and Section 1003A to Part 10 of the 
Amex Company Guide. Section 117 sets forth alternate 
criteria for the original listing of common stock and 
Section 1003A provides for the prospective application 
of certain delisting criteria with respect to issues which 
might be listed pursuant to the alternate criteria.’ 


On May 13, 1977, we instituted a proceeding, pursuant 
to Section 19(b)(2) of the Act, to determine whether the 
proposed additions to Parts 1 and 10 of the Company 
Guide should be disapproved? In our order instituting 
disapproval proceedings, we cited Sections 6(b)(5) and 
6(b)(8) of the Act as providing the grounds under 
consideration for disapproval. More specifically, we 
noted that implementation of the alternate listing 
criteria would expand the universe of securities eligible 
for listing on the Amex. To the extent that 
over-the-counter (‘‘OTC’’) issues become eligible and 
indeed are listed under the alternate standards, we 
observed that trading in such issues would be governed 
by the Exchange’s off-board principal restrictions, 
which are set forth in Amex Rule 5. Therefore, approval 
of SR-Amex-77-3 would serve to broaden the anti-com- 
petitive impact of those restrictions through diminution 
of potential intermarket competition in OTC issues 
which become listed on Amex. We questioned whether 
this result would be consistent with the legislative 
intention to foster the removal of impediments to the 
development of free and open markets and a national 
market system and whether the proposal would consti- 
tute the imposition of an undue burden on competition. 


During our deliberation on SR-Amex-77-3, we express- 
ed our willingness to approve this proposed rule change 
if the Amex would exempt from its off-board restric- 
tions any security which became listed pursuant to the 





1The proposal was published in the Federa/ Register on 
March 24, 1977 (42 F.R. 15994), and interested persons 
were invited to submit written data, views and argu- 
ments. 


2See Securities Exchange Act Release No. 13542 (May 
13; 19877). 


alternate standards. Amex has not adopted such an 
exemption but rather has urged that we review and 
approve the instant proposal without reference to any 
question arising from the maintenance of off-board 
principal restrictions generally. 


Analysis of Comments Received 


The Amex submitted the only comment which we 
received in connection with the above-mentioned 
disapproval proceeding. Essentially, Amex contends 
that its alternate listing standards should be approved, 
without provision of an exemptive amendment to Amex 
Rule 5, on the following grounds: (1) modification of 
any off-board trading restrictions should not occur until 
the Commission has concluded appropriate rule-mak- 
ing proceedings and adopted an industry-wide ap- 
proach respecting the elimination of such restrictions; 
(2) disapproval would be discriminatory to the Amex in 
light of Commission approval of two earlier amend- 
ments to the New York Stock Exchange’s (‘‘NYSE’s’’) 
listing standards; and (3) approval concurrent with a 
narrow amendment of Amex Rule 5 may impose 
administrative burdens on the Amex staff. 


On June 23, 1977, we proposed amendments to Rule 
19c-1 under the Act [17 CFR 240.19c-1] and Rule 19c-2 
thereunder, to amend certain exchange rules which 
restrict the ability of members to effect transactions in 
certain listed issues, including those listed on the 
Amex, over-the-counter as principal or agent and we 
are currently conducting hearings on the potential 
impact of those proposals In the interim, we believe 
that the existing competitive balance between the 
exchanges and the OTC markets should not be upset 
through exchange rulemaking, which would subject 
additional securities and market makers therein to rules 
which have been identified as anti-competitive, while 
the Commission is actively considering whether the 
competitive burdens represented by those rules can be 
justified by reference to the purposes of the Act. 
Absent an amendment of Amex Rule 5, the Amex 
proposal would, as described above, expand the sweep 
of its existing Rule 5 to the securities of those issuers 
who became eligible and chose to list under the 
proposed new standards. 


In its second argument, Amex represents that 
disapproval of SR-Amex-77-3 would be discriminatory 
to the Exchange in view of the Commission’s prior 
approval of NYSE proposals designated SR-NYSE-75- 
23 and SR-NYSE-76-22;4 the former provided limited 





3See Securities Exchange Act Release No. 13662 (June 
23, 1977) [42 F.R. 33510 (June 30, 1977)]. 


4The Commission approved SR-NYSE-75-23 on May 13, 
1976 (Securities Exchange Act Release No. 12450) [41 
F.R. 21852 (May 28, 1978)] and SR-NYSE 76-22 on May 
20, 1976 (Securities Exchange Act Release No. 12741) 
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downward flexibility in the NYSE listing and delisting 
criteria of aggregate market value of publicly-held 
shares, while the latter established alternate criteria for 
the original listing of common stock by foreign issuers. 
Both NYSE amendments expanded the universe of 
securities which might be listed on the NYSE and we 
were mindful that some OTC issues could be affected 
by those amendments. Nevertheless, remaining ques- 
tions relating to the maintenance of exchange restric- 
tions on off-board trading were not then ripe for resolu- 
tion5 In our consideration of SR-Amex-77-3, however, 
we must give recognition to the fact that those 
questions now are in the process of being resolved. 
Indeed, on May 12, 1977, the day prior to actual 
initiation of these proceedings, we determined to 
commence formal proceedings with respect to remain- 
ing exchange rules concerning off-board trading. Thus, 
in the interval (approximately one year) since our 
approval of SR-NYSE-75-23 and SR-NYSE-76-22, our 
posture with respect to retention of remaining 
exchange off-board trading restrictions has evolved 
significantly. 


Amex’s final contention is that additional ministerial 
burdens might be created if approval of SR-Amex-77-3 
is accompanied by a narrow amendment of the 
Exchange’s off-board trading restrictions® We do not 
find this argument persuasive. The necessary evalua- 
tions of whether an issuer meets the standards of finan- 
cial soundness and suitability for trading of its shares in 
the Amex market must be made regardless of whether 
Rule 5 is amended and are not substantively related 
thereto. Even if we were to find that, as contended, 
additional burdens would be imposed upon the Amex 
staff, we do not believe that any advantages to be 
gained by avoiding those burdens would justify at this 
time our approval of a change in listing standards which 
would expand the sweep of an existing anti-competitive 
Amex rule. 


Until we determine whether the maintenance of 
exchange off-board restrictions is necessary or appro- 
priate in furtherance of the purposes of the Act, we are 
unable to find that SR-Amex-77-3 is consistent with the 
requirements of the Act and the rules and regulations 
thereunder applicable to national securities exchanges, 
particularly with respect to the requirements of 
paragraphs (b)(5) and (b)(8) of Section 6 of the Act. 


IT IS THEREFORE ORDERED, . pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referred to above be, and it hereby is, disapproved. 


By the Commission (Chairman Williams, Commission- 
ers Evans and Pollack), Commissioner Loomis dissent- 
ing. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13913/ August 31, 1977 


LIST OF FOREIGN ISSUERS WHICH HAVE SUB- 
MITTED INFORMATION REQUIRED BY THE EX- 
EMPTION RELATING TO CERTAIN FOREIGN SE- 
CURITIES 


Foreign issuers with total assets in excess of $1,000,000 
and a class of equity securities held of record by 500 or 
more persons, of which 300 or more shareholders reside 
in the United States, are subject to the registration, 
reporting, proxy and insider trading provisions of the 
Securities Exchange Act of 1934 [15 U.S.C. 78a et seq., 
“a by Pub. L. No. 94-29 (June 4, 1975)] (the 
“*Act’’). 


Rule 12g3-2(b) (17 CFR 240.1293-2(b) provides an 
exemption from registration under Section 12(g) of the 
Act for a foreign issuer which submits on a current 
basis material specified in the Rule to the Commission. 
Such required material includes that information about 
which investors ought reasonably to be informed with 
respect to the issuer and its subsidiaries and which the 
issuer (1) has made public pursuant to the law of the 
country of its domicile or in which it is incorporated for 
organized, (2) has filed with a stock exchange on which 
its securities are traded and which was made public by 
such exchange and/or (3) has distributed to its security 
holders. 


When it adopted Rule 1293-2 and other rules relating to 
foreign securities (see Securities Exchange Act Release 
No. 8066, April 28, 1967), the Commission indicated 





Footnote 4, continued 


[41 FR 21854 (May 28, 1976)]. In neither instance did the 
Commission require or the NYSE propose an amend- 
ment of the NYSE’s off-board trading restrictions. 


Sin the Commission’s December 19, 1975 order 
(Securities Exchange Act Release No. 11942) [41 F.R. 
4507 (January 30, 1976)] announcing the adoption of 
Rule 19c-1 [17 CFR 240.19c-1] (which prescribed the 
elimination of certain exchange rules that impeded the 
ability of members to effect off-board agency transac- 
tions), we indicated that we were not taking any action 
with respect to off-board restrictions on principal trans- 
actions. Nevertheless, we stated that we would recon- 
sider that decision early in 1977. 


®For example, Amex asserts that determining whether 
an issuer qualifies to list common stock under proposed 
standards or those which presently apply would be 
complicated by the presence of a limited amendment to 
Rule 5 and, further that such an amendment would 
create an additional class of listed securities. 





he 


that from time to time it would issue lists containing 
those foreign issuers which have obtained exemptions 
from the registration provisions of Section 12(g) of the 
Act by providing the information specified in Rule 
1293-2(b). The purpose of the present release is to call 
to the attention of brokers, dealers and investors that 
some form of relatively current information concerning 
the foreign issuers included on the attached list is 
available in the public files of the Commission. The 
attached list includes those foreign issuers which, as of 
July 31, 1977, appear to be current in furnishing 
information under Rule 12g3-2(b). There is a total of 
141 foreign issuers on the list. 


The Commission also wishes to bring to the attention of 
brokers, dealers, and investors the fact that current 
information concerning certain foreign issuers may not 
be available in the United States. The Commission 
continues to expect that brokers and dealers will 
consider this fact in connection with their obligations 
under the federal securities laws to have a reasonable 
basis for recommending these securities to their custo- 
mers. The Commission will continue to review activity 
in the markets for foreign securities to determine 
whether the present rules are achieving their purpose 
and whether further rules or rule revisions are 
necessary in the public interest or for the protection of 
investors. 


Any questions regarding Rule 1293-2 or the list 
included herein should be directed to Carl T. Bodolus or 
Charles L. Evans, Office of International Corporation 
Finance, Division of Corporation Finance, Securities 
and Exchange Commission, Washington, D.C. 20549 
(202-755-1505) 


By the Commission. 


George A. Fitzsimmons 
Secretary 


August 31, 1977 





Foreign issuers which are current in submitting 
material pursuant to the provisions of Rule 12g3-2(b) 
as of July 31, 1977 


Registrant 
File No. Domicile 

Abitibi Paper Company Limited 
82-80 Toronto, Ontario, Canada 


The Afrikander Lease Limited 
82-245 Johannesburg, South Africa 


Agnico-Eagle Mines Limited 
82-179 Toronto, Ontario, Canada 


Aktiebolaget Svenska Kullagerfabriekn 
82-139 Gothenberg, Sweden 


Algoma Steel Corp. Ltd. 
82-99 Sault Ste. Marie, Ontario Canada 


Anglo American Corporation of South Africa Ltd. 
82-97. Johannesburg, South Africa 


Anglo United Development Corporation Ltd. 
82-190 Toronto, Ontario, Canada 


B.A.T. Industries Limited 
London, England 


82-33 


Bank of Montreal 
82-126 Montreal, Quebec, Canada 


Bank of Nova Scotia 
82-132 Toronto, Ontario, Canada 


Bankeno Mines Ltd. 
82-162 Toronto, Ontario, Canada 


Basic Resources International S.A. 
82-203 Luxembourg, Luxembourg 


Bell Canada 
82-2 Montreal, Quebec, Canada 


Bethlehem Copper Corporation 
82-248 Vancouver, British Columbia, Canada 


Bovis Corporation Limited 
82-62 Toronto, Ontario, Canada 


The Bowater Corporation 
82-3 London, England 


Bracken Mines Limited 
82-219 Johannesburg, South Africa 


Bralorne Resources Ltd. 
82-143 Vancouver, British Columbia, Canada 


Brascan, Ltd. 
82-4 Toronto, Ontario, Canada 


Bridger Petroleum Corporation Ltd. 
82-247 Alberta, Calgary, Canada 


Brinco Ltd. 
82-102 Montreal, Quebec, Canada 


Broken Hill Proprietary Company Limited 
82-81 Melbourne, Australia 
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Burmah Oil Company Limited 
82-5 Glasgow, Scotland 


Camflo Mines Limited 
82-193 Toronto, Ontario, Canada 


Canadian Imperial Bank of Commerce 
82-103 Toronto, Ontario, Canada 


Canadian Marconi Company 
82-86 Montreal, Quebec, Canada 


Celanese Canada Ltd. 
82-171 Montreal, Quebec, Canada 


Charter Consolidated Limited 
82-233 London, England 


Chromasco Limited 
82-106 Montreal, Quebec, Canada 


Cominco Ltd. 
82-107 Montreal, Quebec, Canada 


Coniagas Mines Limited 
82-168 Toronto, Ontario, Canada 


Consolidated-Bathurst Limited 
82-172 Montreal, Quebec, Canada 


Consolidated Gold Fields Limited 
82-251 London, England 


Cygnus Corporation Limited 
82-110 Calgary, Alberta, Canada 


DeBeers Consolidated Mines, Limited 
82-91 Johannesburg, South Africa 


Deelkraal Gold Mining Company Limited 
82-246 Johannesburg, South Africa 


Den Norske Amerikalinge A/S 
82-111 Oslo, Norway 


Denison Mines Limited 
82-155 Toronto, Ontario, Canada 


Dickerson Mines Limited 
82-8 Toronto, Ontario, Canada 


Dominion Bridge Company Ltd. 
. 82-93 Montreal, Quebec, Canada 


Dominion Foundries & Steel Co. 
82-114 Hamilton, Ontario, Canada 


Domtar Limited 
82-18 Montreal, Quebec, Canada 
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Doornfontein Gold Mining Company Limited 
82-213 Johannesburg, South Africa 


Dresdner Bank AG 
82-229 Frankfurt A.M., Federal Republic of 
Germany 


Dupont of Canada Limited 
82-19 Montreal, Quebec, Canada 


Durban Roodepoort Deep Ltd. 
82-156 Johannesburg, South Africa 


East Daggafontein Mines Limited 
82-42 Johannesburg, South Africa 


East Driefontein Gold Mining Co., Inc. 
82-124 Johannesburg, South Africa 


East Malartic Mines Limited 
82-212 Toronto, Ontario, Canada 


Elandsrand Gold Mining Company Limited 
82-266 Johannesburg, South Africa 


L.M. Ericsson Telephone Co. 
82-115 Stockholm, Sweden 


Falconbridge Nickel Mines Limited 
82-30 Toronto, Ontario, Canada 


Fiat SPA 
82-116 Turin, Italy 


Ford Motor Company of Canada Limited 
82-20 Oakville, Ontario, Canada 


Free State Geduld Mines Ltd. 
82-40 Johannesburg, South Africa 


Fuji Photo Film Company, Limited 
82-78 Tokyo, Japan 


Futurity Oils Limited 
82-263 Edmonton, Alberta, Canada 


Glaxo Holdings Limited 
82-10 London, England 


Gold Fields of South Africa, Ltd. 
82-204 Johannesburg, South Africa 


Gold Fields Property Company Limited 
82-214 Johannesburg, South Africa 


Great Canadian Oil Sands Limited 
82-228 Toronto, Ontario, Canada 


Great West Life Assurance Company 





82-77 Winnipeg, Manitoba, Canada 


The Grootviei Proprietary Mines Limited 
82-222 Johannesburg, South Africa 


Gulf Oil Limited (Canada) 
82-101 Toronto, Ontario, Canada 


Host Ventures Limited 
82-257 Vancouver, British Columbia, Canada 


IAC Limited 
82-120 Toronto, Ontario, Canada 


Imasco Limited 
82-118 Montreal, Quebec, Canada 


Indusmin Limited 
82-201 Toronto, Ontario, Canada 


The Investors Group 
82-13 Winnipeg, Manitoba, Canada 


Japan Air Lines Ltd. 
82-122 Tokyo, Japan 


Kerr Addison Mines Limited 
82-14 Toronto, Ontario, Canada 


Kinross Mines Limited 
82-220 Johannesburg, South Africa 


Kloof Gold Mining Company Limited 
82-205 Johannesburg, South Africa 


Lacana Mining Corporation 
82-265 Toronto, Ontario, Canada 


Lake Shore Mines Limited 
82-15 Toronto, Ontario Canada 


Lemans Resources Ltd. 
82-259 Vancouver, British Columbia, Canada 


Leslie Gold Mines Limited 
82-223 Johannesburg, South Africa 


Libanon Gold Mining Company Limited 
82-215 Johannesburg, South Africa 


Little Long Lac Mines Limited 
82-198 Toronto, Ontario, Canada 


Magnum Fund Limited 
82-125 Amsterdam, The Netherlands 


Marievale Consolidated Mines Limited 
82-224 Johannesburg, South Africa 


M.1.M. Holdings Ltd. 


82-173 Brisbane, Australia 


Minas De Cerro Dorado Ltd. 
82-258 Vancouver, British Columbia, Canada 


Moore Corporation Ltd. 
82-128 Toronto, Ontario, Canada 


Na-Churs International Limited 
82-209 Toronto, Ontario, Canada 


Nissan Motor Co., Ltd. 
82-207 Tokyo, Japan 


Noranda Mines Ltd. 
82-158 Toronto, Ontario, Canada 


Northwest Ventures Ltd. 
82-260 Toronto, Ontario, Canada 


Nowsco Well Service Limited 
82-261 Calgary, Alberta, Canada 


O’Brien Gold Mines Limited 
82-262 Toronto, Ontario, Canada 


Oceanic Iron Ore of Canada Ltd. 
82-159 Toronto, Ontario, Canada 


Patino N.V. 
82-135 The Hague, The Netherlands 


Philex Mining Corp. 
82-136 Manila, The Philippines 


Pioneer Electronic Corporation 
82-243 Tokyo, Japan 


Power Corporation of Canada Limited 
82-137 Montreal, Quebec, Canada 


President Brand Gold Mining Company, Limited 
82-39 Johannesburg, South Africa 


President Steyn Gold Mining Company Limited 
82-44 Johannesburg, South Africa 


Quebec Sturgeon River Mines Ltd. 
82-186 Toronto, Ontario, Canada 


Rank Organisation Limited 
82-17 London, England 


Reed Shaw Osler Limited 
82-254 Toronto, Ontario, Canada 


Rothmans International Limited 
82-84 Basildon, Essex, England 
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Royal Trust Company 
82-196 Montreal, Quebec, Canada 


Rustenburg Platinum Holdings Ltd. 
82-241 Johannesburg, South Africa 


Sabina Industries Limited 
82-244 Ontario, Canada 


St. Helena Gold Mines Limited 
82-232 Johannesburg, South Africa 


Santos Limited 
82-34 Adelaide, Australia 


Sanyo Electric Co., Ltd. 
82-264 Tokyo, Japan 


Shell Canada Limited 
82-94 Toronto, Ontario, Canada 


Sherritt Gordon Mines, Limited 
82-29 Toronto, Ontario, Canada 


Siemens Aktiengesellschaft 
82-73 Munich, Federal Republic of Germany 


Simpsons Limited 
82-53 Toronto, Ontario, Canada 


South African Land & Exploration Co., Ltd. 
82-59 Johannesburg, South Africa 


Southvaal Holdings Limited 
82-197 Johannesburg, South Africa 


Spartan Capital Corp. Ltd. 
82-160 Ottawa, Ontario, Canada 


Spooner Mines and Oils Limited 
82-112 Toronto, Ontario, Canada 


Stampede International Resources Ltd. 
82-242 Vancouver, British Columbia, Canada 


Steel Co. of Canada Limited 
82-141 Toronto, Ontario, Canada 


TDK Electronics Co., Ltd. 
82-255 Tokyo, Japan 


Taro-Vit Chemical Industries Limited 
82-210 Haifa, Israel 


The Tokyo Electric Power Co. Inc. 
82-72 Tokyo, Japan 


Toronto Dominion Bank 
82-142 Toronto, Ontario, Canada 
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Toyota Motor Co., Ltd. 
82-208 Tokyo, Japan 


U.C. Investments Limited 
82-235 Johannesburg, South Africa 


Union Corporation Limited 
82-231 Johannesburg, South Africa 


Union Gas Limited 
82-49 Chatham, Ontario, Canada 


Unisel Gold Mines Limited 
82-236 Johannesburg, South Africa 


United Keno Hill Mines Ltd. 
82-61 Toronto, Ontario, Canada 


United Siscoe Mines Limited 
82-194 Montreal, Quebec, Canada 


Upper Canada Resources Ltd. 
82-134 Toronto, Ontario, Canada 


Vaal Reefs Exploration and Mining Company 
Limited 
82-56 Johannesburg, South Africa 


Venterspost Gold Mining Company Limited 


82-216 Johannesburg, South Africa 


Viakfontein Gold Mining Company Limited 
82-217 Johannesburg, South Africa 


Voyager Petroleums Ltd. 
82-189 Calgary, Alberta, Canada 


Welkom Gold Mining Company Limited 
82-57 Johannesburg, South Africa 


West Driefontein Gold Mining Co. Ltd. 
82-90 Johannesburg, South Africa 


Western Deep Levels Limited 
82-58 Johannesburg, South Africa 


Western Holdings Limited 
82-54 Johannesburg, South Africa 


Willroy Mines Ltd. 
82-182 Toronto, Ontario, Canada 


Winkelhaak Mines Limited 
82-221 Johannesburg, South Africa 


F.W.Woolworth and Co. Limited 
82-200 London, England 


Wright Hargreaves Mines Ltd. 





82-60 Toronto, Ontario, Canada 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 20149/ August 26, 1977 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


NATIONAL FUEL GAS SUPPLY CORPORATION 
308 Seneca Street 
Oil City, Pennsylvania 16301 


(70-5915) 


NOTICE OF PROPOSAL TO CONVERT NON- 
INTEREST-BEARING INTRASYSTEM LOAN TO 
AN INTEREST-BEARING LOAN 


NOTICE IS HEREBY GIVEN that National Fuel Gas 
Company (‘‘National’’), a registered holding com- 
pany, and a wholly-owned subsidiary, National Fuel 
Gas Supply Corporation (‘‘Supply’’), have filed 
post-effective amendments to an application-declar- 
ation previously filed with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 
(‘‘Act’’), designating Sections 6(a), 7, 9(a), 10, 12(b) 
and 12(f) of the Act and Rules 43 and 45 promulgated 
thereunder as applicable to the proposed trans- 
action. All interested persons are referred to the 
amended application-declaration, which is sum- 
marized below, for a complete statement of the 
proposed transaction. 


By orders dated November 17, 1976 (HCAR No. 
19760), February 14, 1977 (HCAR No. 19882) and 
March 24, 1977 (HCAR No. 19956) the Commission 
authorized National to issue and sell debentures and 
to loan a portion of the proceeds to certain of its 
subsidiaries. National was authorized to use up to 
$19,400,000 of the proceeds of the debenture sale to 
acquire securities of National Gas Storage Company 
(‘‘Storage’’), a corporation presently being organiz- 
ed as a subsidiary of National. The acquisition of 
Storage’s securities by National is dependent upon 
Federal Power Commission (‘‘FPC’’) authorization 
of related transactions involving Storage. According- 
ly, National was authorized by this Commission to 
loan up to $19,400,000 aggregate principal amount 


to Supply pending receipt of such FPC authorization. 
The FPC authorization has not yet been obtained and 
noninterest-bearing loans have been made to Supply 
for the preliminary development of storage proper- 
ties which will later be transferred to Storage, for 
working capital, for the purchase of gas placed in 
summer storage and for temporary investment. 


FPC authorization is not now expected until April 
1978; therefore, National and Supply propose that 
the above-mentioned authority to make loans of the 
proceeds of National’s debenture sale to Supply, 
pending receipt of the FPC authorization involving 
Storage, be modified to authorize the loaning or 
reloaning to Supply of up to $19,400,000 aggregate 
principal amount at an annual interest rate of 8.7%, 
which is equal to the effective cost of money incurred 
by National in the issuance of its debentures, namely 
8.657%, rounded to the next highest multiple of 
1/10 of 1%. Supply’s notes will be prepaid upon the 
completion of the transactions involving Storage 
which required FPC approval. 


No special and separable fees, commissions and 
expenses are anticipated in connection with the 
proposed transaction. It is stated that no state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 19, 1977, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or 
by mail upon the applicants-declarants at the 
above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
amended or as it may be further amended, may be 
granted and permitted to become effective as 
provided in Rule 23 of the General Rules and Regu- 
lations promulgated under the Act, or the Commis- 
sion may grant exemption from such rules as pro- 
vided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a 
hearing is ordered will receive any notices or orders 
issued in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 20150/ August 26, 1977 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
First National Building 
Little Rock, Arkansas 72203 


(70-6037) 


NOTICE OF PROPOSAL TO ENTER INTO IN- 
STALLMENT SALES AGREEMENTS IN CONNEC- 
TION WITH THE ISSUANCE OF POLLUTION 
CONTROL REVENUE BONDS 


NOTICE IS HEREBY GIVEN that Arkansas Power 
& Light Company (‘‘AP&L’’), a wholly owned sub- 
sidiary company of Middle South Utilities, Inc., a 
registered holding company, has filed an applica- 
tion-declaration with this Commission pursuant to 
the Public Utility Holding Company Act of 1935 


(‘‘Act’’) designating Sections 9(a), 10 and 12(d) of 
the Act and Rule 44 promulgated thereunder as 
applicable to the proposed transactions. All interest- 
ed persons are referred to the application-declara- 
tion, which is summarized below, for a complete 
statement of the proposed transactions. 


In order to comply with prescribed federal, state and 
local standards with respect to air and water quality 
and the disposal of sewage and solid waste it has 
been and will be necessary to construct certain 
facilities for pollution control purposes at two 700 
MW nominally rated coal fired generating units 
known as White Bluff Unit Nos. 1 and 2 (‘‘White 
Bluff Plant’’) presently under construction in 
Jefferson County, Arkansas. AP&L has sold a 35% 
undivided interest in the White Bluff Plant to 
Arkansas Electric Cooperative Corporation (HCAR 
No. 20076) and plans to sell a5% undivided interest 
in the White Bluff plant to the City of Jonesboro, 
Arkansas by September 1, 1977. AP&L now 
proposes to dispose of and to contract to acquire, 
its anticipated 60% undivided interest (“Pollution 
Facilities”) in certain of the pollution control faci- 
lities at the White Bluff Plant and its 60% undivided 
interest (“Industrial Facilities”) in certain mach- 
inery, equipment and other facilities at the White 
Bluff Plant. 
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In order to effect such transactions, AP&L proposes 
to enter into two separate installment sale agree- 
ments (‘‘Agreements’’) with Jefferson County, 
Arkansas (‘‘County’’), which will provide for the 
acquisition, construction and installation of the 
Pollution Facilities and the Industrial Facilities on 
behalf of the County. The Agreement relating to the 
Pollution Facilities will contemplate the issuance by 
the County under a trust indenture between the 
County and a trustee of not to exceed $50,000,000 
aggregate principal amount of its Pollution Control 
Revenue Bonds, Series 1977 (Arkansas Power & 
Light Company Project) (‘‘Pollution Bonds’’). The 
net proceeds of the sale of Pollution Bonds will be 
used to defray the cost of construction of the Pollu- 
tion Facilities. The Agreement relating to the Indus- 
trial Facilities will contemplate the issuance by the 
County under a trust indenture between the County 
and a trustee of $1,000,000 aggregate principal 
amount of its Industrial Development Revenue 
Bonds, Series 1977 (Arkansas Power & Light Com- 
pany Project) (‘‘Industrial Bonds’’), the net proceeds 
of which would be used to defray the cost of con- 
struction of the Industrial Facilities. The operative 
terms and provisions of the two Agreements and the 
Poilution Bonds and the Industrial Bonds (collec- 
tively ‘‘Bonds’’) and the respective indentures 
(‘‘Indentures’’) under which they are to be issued 
will be substantially identical. 


The Agreements will provide for the sale of the 
Facilities by the County to AP&L subject to a lien 
and security interest retained by the County and the 
payment by AP&L of the purchase price of the 
Facilities, together with interest thereon, in semi- 
annual installments over a term of years. In the 
Agreements AP&L will assent to the assignment and 
pledge to the trustees under the Indentures of the 
rights of the County in the Facilities and of the 
County’s interest in, and of the moneys receivable 
by the County under, the Agreements, except for 
certain rights to indemnification and reimbursement 
of expenses. 


The Agreements will further provide that the 
purchase price of the Facilities payable to AP&L will 
be such amount as shall be sufficient (together with 
other moneys held by the trustees under the 
Indentures and available therefor) to pay the 
principal of the Bonds as the same becomes due 
and payable. AP&L under the Agreements will also 
agree to pay interest on the unpaid balance of the 
purchase price of the Facilities equal to the 
premium, if any, and interest on the Bonds. Under 
the Agreements AP&L will also be obligated to pay 
(i) the fees and charges of the trustee and any 
paying agent or agents under the Indentures, (ii) all 
expenses incurred by the County in connection with 
its rights and obligations under the Agreements, (iii) 





all expenses necessarily incurred by the County or 
» the trustees under the Indentures in connection with 
_ the transfer or exchange of Bonds and (iv) all other 
payments which AP&L agrees to pay under the 
Agreements. 


The Agreements will provide that AP&L may at any 
time prepay all or any portion of the unpaid balance 
of the purchase price of the Facilities, together with 
interest thereon, in whole or in part, such payment 
to be sufficient (together with other moneys held by 
the trustees under the Indentures and available 
therefor) to redeem on or after October 1, 1987, a 
specified principal amount of Bonds in the manner 
and to the extent provided in the Indentures, 
including any applicable premium, which will be 3% 
of the principal amount in the 11th year and which 
will reduce by 1% of 1% annually thereafter. 


The Agreements will also provide that, upon 
occurrence of certain events relating to the operation 
of the White Bluff Plant or the Facilities, AP&L may 
at any time prepay the entire unpaid balance of the 
purchase price of the Facilities together with interest 
thereon. It will also provide that in the event of 
certain rulings of the Internal Revenue Service or 
certain court determinations relating to the taxability 
of the interest on the Bonds, AP&L shall be obliga- 
ted to prepay the entire unpaid balance of the 
purchase price of the Facilities, together with 
accrued interest. The payments by AP&L in such cir- 
cumstances shall be sufficient (together with other 
moneys held by the trustees under the Indentures 
and available therefor) to pay the principal of all 
Bonds together with interest accrued or to accrue to 
the redemption date. 


It is proposed that the Bonds will be issued as either 
serial bonds (‘‘Serial Bonds’’) or term bonds (‘‘Term 
Bonds’’), or a combination thereof. The Term Bonds 
will mature not later than 30 years from the first day 
of the month in which they are intially issued and 
will be subject to a mandatory cash sinking fund. 
Serial Bonds, if any, will mature at various times 
prior to the maturity of the Term Bonds. The effect 
of the mandatory cash sinking fund of the Term 
Bonds together with the serial maturities of the 
Seria! Bonds, if any, will be calculated to retire no 
less than 25% of the aggregate principal amount of 
the Bonds prior to ultimate maturity on the first day 
of the month in which the Bonds are issued in the 
year 2007. The Indentures will provide for the 
application of such of the proceeds of the Bonds 
which, after completion of the Facilities, may remain 
unused for the redemption or purchase of the Bonds, 
at the direction of AP&L. 


In order to provide security for the performance of 
AP&L’s obligations under the Agreements, AP&L 


will grant to the County a lien on and security 
interest in (‘‘County Lien’’) the Facilities. The 
County will assign the County Lien to the trustees 
pursuant to the Indentures. 


The Agreements will provide that prior to the sale of 
the Facilities by the County to AP&L, AP&L will 
convey to the County such portions of the Facilities 
as have already been constructed or acquired by 
AP&L, subject to the lien of AP&L’s Mortgage and 
Deed of Trust, dated as of October 1, 1944, made by 
the Company to Morgan Guaranty Trust Company of 
New York and John W. Flaherty, as Trustees, as 
supplemented and amended. 


It is contemplated that the Bonds will be sold by the 
County pursuant to arrangements with a group of 
underwriters represented by Salomon Brothers, 
Goldman, Sachs & Co. and Stephens Inc. In 
accordance with the laws of the State of Arkansas, 
the interest rate to be borne by the Bonds will be 
fixed by the County. AP&L will not be party to the 
underwritten arrangements; however, the Agree- 
ments provide that the terms of the Bonds and their 
sale by the County, shall be satisfactory to AP&L. 
AP&L understands that interest payable on the 
Bonds will be exempt from federal income taxes 
under the provisions of the Internal Revenue Code. 
AP&L has been advised that the annual interest 
rates on obligations, interest on which is so tax 
exempt, historically have been and can be expected 
at the time of issuance of the Bonds to be 1% to 2% 
lower than the rates of obligations of like tenor and 
comparable quality, interest on which is fully subject 
to federal income tax. 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$120,000,000, including legal fees of $62,000 and 
accounting fees of $13,000. AP&L has applied to the 
Arkansas Public Service Commission in connection 
with the proposed transactions. It is stated that no 
other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 16, 1977, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or 
by mail upon the applicants-declarants at the above- 
stated address, and proof of service (by affidavit or, 


SEC DOCKET/1649 





in case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, 
the application-declaration, as filed or as it may be 
amended, may be granted and permitted to become 
effective as provided in Rule 23 or the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a 
hearing is ordered will receive any notices or orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
Release No. 20151/August 29, 1977 


In the Matter of 

APPALACHIAN POWER COMPANY 
40 Franklin Road 

Roanoke, Virginia 24009 


(70-6039) 


NOTICE OF PROPOSED ISSUE AND SALE OF 
NOTES TO BANKS AND TO A DEALER IN COM- 
MERCIAL PAPER AND REQUEST FOR EXCEP- 
TION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Appalachian 
Power Company (‘‘Appalachian’’), an electric utility 
subsidiary company of American Electric Power 
Company, Inc., a registered holding company, has 
filed an application with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 
(‘‘Act’’), designating Section 6(b) of the Act and 
Rules 50(a)(2) and 50(a)(5) promulgated thereunder 
as applicable to the proposed transactions. All 
interested persons are referred to the application, 
which is summarized below, for a complete state- 
ment of the proposed transactions. 


Appalachian requests that, from the date of the 
granting of this application to December 31, 1978, 
the exemption from the provisions of Section 6(a) of 
the Act afforded to it by the first sentence of Section 
6(b) of the Act, relating to the issue of short-term 
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notes, be increased to the extent necessary to cover 
the issuance and sale of notes to banks and to 
dealers in commercial paper in an aggregate amount 
not to exceed $175,000,000 outstanding at any one 
time. In no event will the amount outstanding be in 
excess of the maximum amount allowable both 
under its Articles of Incorporation and the consent 
granted by its Cumulative Preferred stockholders 
permitting an increase in the amount of unsecured 
short-term debt that Appalachian may incur. The 
notes are to be issued from time to time prior to 
January 1, 1979, as funds are required, provided 
that none of the notes or commercial paper will 
mature later than June 30, 1979. As of August 17, 
1977, Appalachian had short-term notes, including 
commercial paper, outstanding in an aggregate 
amount of $13,300,000. 


Each note payable to a bank to be issued by 
Appalachian will mature not more than 270 days 
after the date of issuance or renewal thereof, will 
bear interest at an annual rate of interest not greater 
than the prime rate of commercial banks in effect at 
the time of issuance or in effect from time to time 
and will be prepayable at any time without premium 
or penalty. In the case of most of the banks from 
which Appalachian proposes to borrow, sufficient 
bank balances to meet operating and financial needs 
are kept at such banks to satisfy any compensating 
balance requirements of such banks in connection 
with the borrowings. If the average of such bank 
balances were maintained solely in order to fulfill 
the prevailing compensating balance requirements 
of such banks, generally up to about 20%, the effec- 
tive interest cost to Appalachian of issuance and sale 
of such notes to such banks would be approximately 
1.68% above a prime commercial rate of 6 3/4%, or 
about 8.43%. In the case of those banks in which 
Appalachian not maintain bank balances for operat- 
ing and financial needs, Appalachian will be 
required to maintain compensating balances, gener- 
ally 10% of the amount of the bank lines made 
available by such banks and additional compensat- 
inb balances, generally 10% of the amount of any 
borrowings. If the full amount were borrowed from 
these banks, the effective interest cost to Appala- 
chian would be approximately 1.68% above a prime 
commercial rate of 6 3/4%, or about 8.43%. 
Appalachian will file with the Commission, by 
amendment, a list showing the names and addresses 
of the banks from which it proposes to borrow and 
the lines of credit it has established with such banks. 


Appalachian also proposes to issue commercial 
paper in the form of promissory notes in denomina- 
tions of not less than $50,000 nor more than 
$5,000,000, which will be of varying maturities, with 
no maturity more than 270 days after the date of 
issue and none will be prepayable prior to maturity. 





» The commercial paper notes will be sold directly by 
Appalachian to Lehman Commercial Paper Incorpor- 

“ated (the ‘‘dealer’’) at a discount rate not in excess 
of the discount rate per annum prevailing at the time 
of issuance for commercial paper of comparable 
quality and maturity. No commercial paper notes 
will be issued having a maturity of more than 90 days 
if such commercial paper notes would have an effec- 
tive interest costs which exceeds the effective 
interest cost at which Appalachian could borrow 
from banks. The dealer will reoffer the commercial 
paper notes to not more than 200 of the dealer’s 
customers identified and designated in a nonpublic 
list prepared by the dealer in advance, at a discount 
rate of 1/8 of 1% per annum less than the discount 
rate to Appalachian. It is expected that such custo- 
mers of the dealer will hold the commercial paper 
prior to maturity, but, if any such customer wishes to 
resell such commercial paper prior to maturity, the 
dealer, pursuant to a verbal repurchase agreement, 
will repurchase such commercial paper sold by it and 
reoffer it to other customers on its nonpublic list. 


The proceeds from the issue and sale of the notes 
will be used by Appalachian to reimburse its trea- 
sury for past expenditures made in connection with 
its construction program and to pay part of the cost 
of its future construction program. Such construction 
expenditures for the years 1977 and 1978 are 
estimated at approximately $280,000,000 and 
$400,000,000, respectively. 


Appalachian claims exception from the competitive 
bidding requirements of Rule 50 for the proposed 
issuance of notes to banks pursuant to paragraph 
(a)(2) thereof. Additionally, Appalachian requests 
exception from the competitive bidding require- 
ments of Rule 50 for the proposed issue and sale of 
its commercial paper pursuant to paragraph (a)(5) 
thereof on the ground that it is not practicable to 
invite competitive bids for commercial paper. 


The application states that expenses of approximate- - 


ly $12,000 are to be incurred in connection with the 
proposed transactions. It is stated that the State 
Corporation Commission of Virginia has jurisdiction 
over the proposed transactions and that no other 
state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 20, 1977, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said application which he desires to controvert; or 
he may request that he be notified if the Commission 
should order a hearing thereon. Any such request 


should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or 
by mail upon the applicant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
application, as filed or as it may be amended, may be 
granted as provided in Rule 23 of the grant exemp- 
tion from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 20152/ August 29, 1977 

In the Matter of 


NORTHEAST UTILITIES 
Hartford, Connecticut 


THE CONNECTICUT LIGHT AND POWER 
COMPANY 


THE HARTFORD ELECTRIC LIGHT COMPANY 


WESTERN 
COMPANY 


MASSACHUSETTS ELECTRIC 


(70-6016) 


SUPPLEMENTAL ORDER AUTHORIZING THE 
ISSUE AND SALE OF SHORT-TERM NOTES TO 
BANKS AND COMMERCIAL PAPER TO DEAL- 
ERS; EXCEPTION FROM COMPETITIVE BIDDING 


Northeast Utilities (‘‘Northeast’’), a registered 
holding company, The Connecticut Light and Power 
Company (‘‘CL&P’’), The Hartford Electric Light 
Company (‘‘HELCO’’), and Western Massachusetts 
Electric Company (“WMECO”), public-utility sub- 
sidiary companies of Northeast have filed with 
this Commission a post-effective amendment to the 
application-declaration in this proceeding pursuant 
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to Sections 6, 7 and 12(b) of the Public Utility 
Holding Company Act of 1935 (‘‘Act’’) and Rules 45 
and 50(a)(5) promulgated thereunder regarding the 
following proposed transactions. 


By an Order in this proceeding dated June 29, 1977, 
(HCAR No. 20096), the Commission, among other 
things, authorized HELCO to issue, from time to 
time through June 30, 1978, short-term notes to 
banks and commercial paper to dealers in commer- 
cial paper up to $20,000,000. HELCO now proposes 
to increase the authorized amount of such short-term 
notes to $35,000,000. HELCO states that due 
primarily to the postponement of the sale by HELCO 
of a portion of its interest in the Millstone Unit No. 1 
nuclear generating unit, which has resulted from the 
delay by the Nuclear Regulatory Commission in 
granting approval of the proposed sale, HELCO will 
require a high short-term borrowing limit in order to 
pay at maturity on September 1, 1977 $15,000,000 of 
its first mortgage bonds. In all other respects the 
proposed transactions remain unchanged. 


No State or Federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 20064), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said application-declaration, as 
amended by said post-effective amendment, be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable pro- 
visions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendment, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act, except that the time for 
filing the certification thereunder with respect to the 
proposed transactions is extended so as to allow 
filing on a quarterly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 20153/August 29, 1977 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


(70-6047) 


NOTICE OF PROPOSAL TO ISSUE COMMON 
STOCK FOR CONTRIBUTION TO AN EMPLOYEE 
STOCK OWNERSHIP PLAN 


NOTICE IS HEREBY GIVEN that Middle South 
Utilities, Inc. (‘‘Middle South’’), a registered 
holding company, has filed an application-declara- 
tion with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (‘‘Act’’), 
designating Sections 6(a) and 7 of the Act and Rule 
50(a)(5) promulgated thereunder as applicable to the 
proposed transactions. All interested persons are 
referred to the application-declaration, which is 
summarized below for a complete statement of the 
proposed transaction. 


Pursuant to the terms of the Employee Stock Owner- 
ship Plan of Middle South Utilities, Inc. and Subsi- 
diaries (‘‘Plan’’), adopted effective January 1, 1975, 
Middle South and its subsidiaries contribute to a 
non-affiliated and independent trustee for partici- 
pants in the Plan, First National Bank of Commerce, 
New Orleans, Louisiana (‘‘Trustee’’), an amount 
equal to an additional investment tax credit 
(‘‘Additional Credit’’) allowed to Middle South on its 
consolidated tax return for such purpose under the 
Internal Revenue Code of 1954, as amended. The 
Trustee is required to utilize any contributions under 
the Plan to acquire shares of Middle South’s 
Common Stock, $5 par value (‘‘Common Stock’’). 
During 1976 contributions amounting to $1,629,183 
were made and the Trustee acquired 100,820 shares 
of Common Stock through open market purchases. 
Middle South now proposes to make available, for 
acquisition by the Trustee directly from Middle 
South, through January 31, 1979, up to 300,000 
authorized but unissued shares of Common Stock 
(‘‘Additional Stock’’). The Plan was enacted to 
provide participating employees of Middle South 
and certain of its subsidiaries with an opportunity to 
acquire ownership of Common Stock, thereby 
promoting in the employees an interest in Middle 
South and its subsidiaries. 


Each employee of Middle South and companies in 
which it has an 80% interest, as defined in the Plan 


(collectively, including Middle South, ‘‘Employ- 





ers’’), becomes a participant in the Plan on the first 
» day of the calendar year (‘‘Plan Year’’) in which he 
» completes one year of service, as defined in the Plan, 
or upon attainment of age 25, whichever is later. 
Participation ceases upon the first day of the Plan 
Year following the Plan Year in which employment 
terminates. There are currently 8,459 participants in 
the Plan. 


No contributions to the Plan may be made by 
participants. The Employers make contributions to 
the Trustee for a Plan Year in an amount equal to the 
Additional Credit claimed under the Internal 
Revenue Code on their consolidated federal income 
tax return, filed during the Plan Year. Contributions 
may be reduced, subject to a maximum limitation, in 
order to defray expenses of administering the Plan. 
Additional expenses of the Plan are payable by 
Middle South. Contributions are permitted to be 
made in cash or Common Stock; however, the 
Employers presently make contributions exclusively 
in cash. The Trustee must invest and reinvest the 
cash contributions and any income thereon exclu- 
sively in Common Stock, which it acquires, at its 
discretion, through open market or private pur- 
chases or from Middle South. If Middle South offers 
Additional Stock to the Trustee and the Trustee 
chooses to accept such offer rather than to acquire 
Common Stock in the open market or elsewhere, the 
Additional Stock will be acquired for an amount 
equal to the value of such Stock based upon the 
average of the closing prices of the Common Stock 
for the twenty consecutive trading days immediately 
preceding the acquisition. If dividends are reinvest- 
ed in Additional Stock, such Stock shall be acquired 
for an amount equal to the market value of such 
stock. 


Contributions made with respect to a Plan Year are 
allocated to a participant’s account as of the close of 
such Plan Year. Common Stock is allocated to each 
participant’s account, subject to certain maximum 
limitations, in the same proportion to the total 
amount of Common Stock allocated with respect to 
such Plan Year as the participant’s compensation 
during the Plan Year bears to the total compensation 
paid to all participants during such Plan Year, 
excluding for this purpose for any participant, all 
compensation in excess of $100,000. Dividends on 
Common Stock allocated to a participant’s account 
are reinvested and the Common Stock purchased 
thereby allocated to the participant’s account. A 
participant has a nonforfeitable right to all shares of 
Common Stock allocated to his account. Common 
Stock held in a participant’s account shall become 
distributable to him (or to a beneficiary in the event 
of his death) upon the termination of his employment 
by the Employers; provided that in special circum- 
stances of need and after obtaining approval, a 


participant may withdraw full shares of Common 
Stock which have been allocated to his account for at 
least 84 months. All distributions will be made in 
Common Stock, provided that any fraction of a share 
shall be distributed in cash. 


The Trustee was appointed and may be replaced by 
the Board of Directors of Middle South. The Trustee 
is responsible for the administration of the assets of 
the Plan held in trust under the Trust Agreement. 
The Board of Directors of Middle South has 
appointed a three-member committee to operate and 
administer the Plan. The committee’s responsibili- 
ties include, but are not limited to, interpreting the 
Plan, resolving questions of eligibility, computing 
benefits and advising the Trustee concerning 
payments under the Plan. Each participant has the 
right to direct the Trustee as to the voting of the 
shares of Common Stock allocated to his account as 
of the end of the Plan Year preceding the record 
date. If a participant does not provide the Trustee 
with timely voting instructions, the participant’s 
shares may not be voted by the Trustee. 


The Plan may be amended from time to time and 
may be terminated at any time by resolution of the 
Board of Directors of Middle South. Upon termina- 
tion of the Plan, the Trustee shall liquidate the 
assets of the Plan held in trust, provided that as long 
as a participant is an employee of the Employers, his 
Common Stock must be held for at least 84 months. 
No amendment may cause the assets of the Plan to 
be used for or diverted to any purpose other than the 
exclusive benefit of the participants or their benefici- 
aries or may retroactively reduce a participant’s 
account. 


The decision as to whether to acquire the Common 
Stock in the open market, by private purchase or 
from Middle South is at the discretion of the Trustee. 
Middle South estimates, however, that the Addi- 
tional Stock will be sufficient, based upon the recent 
market value of Common Stock, to cover (i) all 
investments of contributions by the Trustee for the 
tax years 1976 and 1977 and (ii) all reinvestments of 
dividends through January 31, 1979. Middle South 
currently estimates that contributions for the tax 
years 1976 and 1977 will amount to approximately 
$3,360,000 and $700,000, respectively. Proceeds 
derived by Middle South through investments and 
reinvestments will be utilized for the repayment of 
then outstanding bank loans made to Middle South. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$7,000, including legal fees of $5,000. It is stated 
that no state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 19, 1977, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or 
by mail upon the applicants-deciarants at the 
above-stated address, and proof of service (by 
affidavit or, in case of an attorney ai law, by certifi- 
cate) should be filed with the request. At any time 
after said date, the application-declaration, as 
amended or as it may be further amended, may be 
granted and permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a 
hearing is ordered will receive any notices or orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 20154/ August 29, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13901/August 29, 1977 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 20155/ August 31, 1977 

SEE 


SECURITIES ACT OF 1933 
Release No. 5860/ August 31, 1977 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 20156/ August 31, 1977 . 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Morristown, New Jersey 07960 


(70-5983) 


ORDER AUTHORIZING AMENDMENT OF FIRST 
MORTGAGE INDENTURE AND SOLICITATION 
OF BONDHOLDERS’ PROXIES 


Jersey Central Power & Light Company (‘‘Jersey 
Central’’), an electric utility subsidiary company of 
General Public Utilities Corporation, a registered 
holding company, has filed a declaration, and 
amendments thereto, with this Commission pur- 
suant to Sections 6(a), 7, and 12(e) of the Public 
Utility Company Act of 1935 (‘‘Act’’) and Rules 62 
and 65 promulgated thereunder, regarding the 
following proposal. 


Pursuant to an Order dated July 6, 1973 (HCAR No. 
18024), New Jersey Power & Light (‘‘New Jersey’’) 
was merged with and into Jersey Central on July 31, 
1973. As a result of that merger, Jersey Central was 
substituted in full for New Jersey under the 
Mortgage and Deed of Trust dated as of March 1, 
1944, between New Jersey and Guaranty Trust 
Company of New York, now Morgan Guaranty Trust 
of New York. Jersey Central proposes to amend the 
Mortgage and Deed of Trust, as heretofore supple- 
mented and amended by eighteen supplemental 
indentures (‘‘Indenture’’), to effect the following 
change. Jersey Central proposed to eliminate the 
covenant which provides that Jersey Central’ will 
duly observe and conform to all valid requirements 
of any government authority relative to any mort- 
gaged property. It is stated that such covenant 
should be eliminated since, under a developing 
pattern of legislation and administrative action, 
there will be periods when Jersey Central will be 
unable to comply with governmental requirements 
with respect to its mortgaged property, although it 
may not be expected by the governmental agency to 
be in compliance. However, this covenant in the 
Indenture could be construed as resulting in a 
default under the Indenture. Jersey Central states 
that the elimination of this covenant will not relieve 
it of its obligation to comply with governmental 
requirements, but it will permit appropriate gov- 
ernmental enforcement measures consistant with 
their intent. 





The affirmative vote of the holders of 75% in 
»orincipal amount of the first mortgage bonds out- 
_standing is required for approval of the proposed 
amendment to the Indenture. The consent of such 
percentage in principal amount of the bondholders 
will be sought at a meeting of bondholders which is 
scheduled for November 16, 1977. A _ notice of 
meeting, proxy statement and form of proxy will be 
mailed to the bondholders on or about September 14, 
1977. 


The New Jersey Board of Public Utility Commission- 
ers has authorized the proposed amendment. No 
other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposal. The fees and expenses to be incurred in 
connection with the proposal are estimated at 
$60,000, including legal fees of $17,500. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 19933), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and rules thereunder are satis- 
fied and that no adverse findings are necessary; and 
that it is appropriate in the public interest and in the 
interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable pro- 
visions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rules 24 and 
62 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
aie No. 20157/ August 31, 1977 

In the Matter of 

THE SOUTHERN COMPANY 


SOUTHERN COMPANY SERVICES, INC. 
Atlanta, Georgia 


(70-5956) 
ORDER RELEASING JURISDICTION 


By an order dated February 18, 1977 (HCAR No. 
19893) in this matter Southern Company Services, 
Inc. (‘‘Services’’), a wholly-owned service company 
subsidiary of The Southern Company (‘‘Southern’’), 
a registered holding company, was authorized to 
issue and sell up to $30,000,000 aggregate principal 
amount of unsecured notes to various institutional 
lenders. Jurisdiction was reserved over the trans- 
action pending completion of the record and over the 
terms and conditions of the notes and the fees and 
expenses to be incurred by Services in connection 
with the sale of the notes. 


The record has now been completed with respect to 
the sale of the notes. Services proposes to issue and 
sell $22,000,000 aggregate principal to Aetna Life 
Insurance Company (‘‘Aetna’’). The note will be 
issued at par, will bear interest at the rate of 8%% 
per annum, will mature on August 1, 1989 and will 
be entitled to the benefit of a sinking fund of 
$2,450,000 annually beginning in 1981. The effective 
cost of money to Services is 8.90%. The notes may 
be prepaid, at stipulated premiums, by Services at 
any time on or before August 1, 1987 only from pro- 
ceeds received directly or indirectly from Southern 
acquired from the sale of Southern’s common stock 
and may be prepaid thereafter without limitation or 
premium. The fees and expenses to be incurred in 
connection with the proposed transaction are 
estimated at $178,500, including a finder’s fee of 
$110,000 and legal fees of $51,000. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No., 19858), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application, as amended, be granted: 


IT 1S ORDERED, pursuant to the applicable pro- 
visions of the Act and Rules thereunder, that the 
jurisdiction reserved in the order of February 18, 
1977, pending completion of the application and over 
the terms and conditions of the notes and the fees 
and expenses to be paid by Services in connection 
with the sale of the notes, be, and it hereby is, 
released effective forthwith, and that the proposed 
transaction may be consummated subject to the 
terms and conditions prescribed in Rule 24 
promulgated under the Act. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 20158/ August 31, 1977 


SEE 


K SECURITIES ACT OF 1933 
Release No. 5861/August 31, 1977 








INVESTMENT COMPANY ACT 
OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9912/ August 26, 1977 


In the Matter of 


THE PRUDENTIAL INSURANCE COMPANY OF 
AMERICA 

Prudential Plaza 

Newark, New Jersey 07101 


and 


PRUDENTIAL’S ANNUITY PLAN ACCOUNT-2 
The Prudential Insurance Company of America 
Central Atlantic Home Office 

Welsh Road (Rte. 63) at the Pennsylvania Turnpike 
Dresher, Pennsylvania 19025 


(812-4145) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTION FROM SECTION 
27(a)(3) OF THE ACT 


Prudential’s Annuity Plan Account-2 (‘‘APA-2’’), a 
separate account of the Prudential Insurance 
Company of America (‘‘Prudential’’), registered 
under the Investment Company Act of 1940 (‘‘Act’’) 
as a unit investment trust, and Prudential, a New 
Jersey mutual life insurance company which serves 
as depositor and principal underwriter for APA-2 
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(hereinafter collectively referred to as ‘‘Applicants’’) 
filed an application on June 8, 1977, and an 
amendment thereto on July 26, 1977, pursuant te 
Section 6(c) of the Act for an order granting 
exemptions from Section 27(a)(3) of the Act. 


On July 29, 1977, the Commission issued a notice 
(Investment Company Act Release No. 9873) of the 
filing of an application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed 
and the Commission has not ordered a hearing. 


The matter has been considered and it has been 
found that the granting of the application is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the 
provisions of Section 27 (a)(3) of the Act, to the extent 
requested therein, be, and hereby is, granted, 
effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9913/ August 29, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13898/August 29, 1977 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9914/ August 29, 1977 


SEE 


SECURITIES & EXCHANGE ACT OF 1934 
Release No. 13901/August 29, 1977 








INVESTMENT COMPANY ACT OF 1940 
“Release No. 9915/ August 31, 1977 


Bearing of Distribution Expenses by Mutual Funds 


AGENCY: Securities and Exchange Commission. 


ACTION: Statutory Interpretation. 


SUMMARY: The Securities and Exchange Commis- 
sion announces that it has not changed its previous 
position that it is generally improper for registered 
open-end management investment companies (‘‘mu- 
tual funds’’ or ‘‘funds’’) to use their assets to 
finance the distribution of their shares. This action is 
being taken to eliminate any doubt concerning the 
present position of the Commission with regard to 
the propriety of mutual fund assets being used to 
finance the distribution of shares. 


EFFECTIVE DATE: Immediately. 
FOR FURTHER INFORMATION CONTACT: 


Dianne E. O’Donnell, Esq. 

Division of Investment Management 
Securities and Exchange Commission 
Washington, D.C. 20549 
(202-755-0225) 


SUPPLEMENTARY INFORMATION: In the past the 
Commission has generally taken the position that 
use of mutual fund assets for the purpose of 
financing the distribution of fund shares would be 
improper. For example, in its Statement on the 
Future Structure of the Securities Markets the 
Commission stated that: 


[T]he cost of selling and purchasing mutual fund 
shares should be borne by the investors who 
purchase them and thus presumably receive the 
benefits of the investment, and not, even in part, by 
the existing shareholders of the fund who often 
derive little or no benefit from the sale of new 
shares. To impose a portion of the selling cost upon 
the existing shareholders of the fund may violate 
principles of fairness which are at least implicit in 
the Investment Company Act.' 


In the past year the Commission has been engaged 
in a reivew of this area. In this connection, the 
Commission held public hearings on November 17, 
18, 22 and 23, 1976, and received written statements 
concerning the public policy and legal implications of 
arrangements whereby mutual funds would, directly 
or indirectly, bear expenses related to the distribu- 
tion of their shares.” 


At those hearings, it was argued on the one hand 


that increased sales of fund shares could benefit 
shareholders, and therefore that the use of fund 
assets to pay distribution expenses should be 
permitted at least under some circumstances. On the 
other hand, it was argued by others that any in- 
creased sales of shares resulting from the use of 
mutual fund assets to finance distribution activities 
would benefit mainly the management of a mutual 
fund rather than its shareholders, and therefore that 
such use of fund assets should not be permitted. 


The Commission has not yet completed its consider- 
ation of the relevant issues and is not yet prepared to 
suggest whether, and if so under what circum- 
stances, mutua! funds should be permitted to bear 
distribution expenses. Accordingly, the Commission 
has no reason at this time to change its previous 
position that it is generally improper under the 
Investment Company Act of 1940 [15 U.S.C. 80a-1 et 
seq.] (‘‘Act’’) for mutual funds to use their assets, 
directly or indirectly, to finance the distribution of 
their shares. Therefore, directors, officers and 
investment advisers which authorize mutual funds to 
bear the expenses of distribution will be doing so at 
their risk. 


In most cases, arrangements whereby mutual funds 
would use their assets to finance the distribution of 
shares cannot be implemented without a Commis- 
sion order permitting the arrangement under one or 
more sections of the Act. At least until the Com- 
mission completes its review in this area, however, it 
does not believe that it can sanction any new 
arrangements without giving them the most careful 
scrutiny, which, in almost all circumstances, would 
mean that applications under the Act seeking 
permission to implement such arrangements would 
be set down for hearing so that a full record can be 
developed. The Commission has also instructed the 
staff to refrain from taking no-action positions with 
regard to any such arrangements. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


August 31, 1977 








‘SEC, ‘‘Statement on the Future Structure of the Sec- 
urities Markets’’ (Feb. 1972), in BNA Sec. Reg. and 
L. Rep. No. 137 pt. Il at 7. 


?The hearings were announced in Investment Com- 
pany Act Release No. 9470, October 4, 1976 [41 FR 
44770, October 12, 1976]. 
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INVESTMENT ADVISERS ACT 
OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 605/August 29, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13898/ August 29, 1977 





LITIGATION 





LITIGATION RELEASE NO. 8087/ August 26, 1977 


SEC v. ARDEN-MAYFAIR* INC.* ET AL. 
(C.D. Cal., Civil Action No. 77-3114-R 


Gerald E. Boltz, Administrator of the Los Angeles 
Regional Office, announced that on August 18, 1977, 
the Commission filed a complaint in the United 
States District Court in Los Angeles, against 
Arden-Mayfair, Inc. (‘‘Arden’’), Bernard Briskin of 
Beverly Hills, California (a director, major share- 
holder and one time chief executive officer of Arden) 
and James T. McCann of San Marino, California 
(controller of Arden). 


The Commission’s complaint alleges violations of 
the federal securities laws arising from: (a) Arden’s 
failure to properly record on its books over four 
million dollars in payments made to its wholesale 
milk customers for the purpose of inducing them to 
do business, or continue to do business with Arden; 
and (b) the failure to disclose during Arden’s 1976 
proxy contest that Arden was suffering increasing 
losses. (Only Arden and Mr. Briskin are charged 
with this latter violation.) 


Violations Arising From Failur to Properly Record 
Payments. The complaint alleges that Arden, which 
operates dairies and other businesses, and Messrs. 
Briskin and McCann violated the antifraud, periodic 
reporting, and proxy provisions of the federal 
securities laws in that, among other things, they 
caused Arden to fail to disclose in reports trans- 
mitted to Arden’s shareholders and the Commission 
that between 1966 and 1976, Arden was maintaining 
Off-book bank accounts and laundering checks—in 
order to make payments to its wholesale milk pur- 
chasers—and that Arden also was not properly 
recording these payments on its books and records. 
Since 1971, the Complaint alleges, Arden disbursed 
in exeess of $4.4 million to wholesale milk customers 
in order to obtain or retain their business, which dis- 
bursements were not properly recorded on Arden’s 
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books and records. 


The complaint alleges the failure to disclose tv 
shareholders and potential shareholders a number of 
facts concerning these payments, among them: 


1) that persons in Arden management concealed 
from independent auditors the payments and secret 
bank accounts; 


2) that persons in Arden management concealed 
from Arden’s directors the making of the payments, 
the laundering of checks, and the existence of the 
secret bank accounts; 


3) the lack of proper internal accounting controls at 
Arden; 


4) the failure to maintain accurate books and records 
by Arden; 


5) the identity of the management personnel who 
carried out the activities. 


Violations During the 1976 Proxy Contest. The 
Complaint also alleges that during Arden’s proxy 
contest in early 1976, Arden and Mr. Briskin violated 
the proxy provisions of the federal securities laws by 
failing to disclose to Arden’s shareholders that 
Arden was suffering substantially greater losses fo 
the first two months of 1976 than it had for the same 
period in 1975. According to the complaint, the 
thrust of the insurgent’s contentions during the 
proxy fight was that Arden’s management was 
responsible for Arden’s previous poor financial 
performance. 


The complaint seeks injunctions against all defen- 
dants from further violations of the antifraud, 
periodic reporting and proxy provisions of the 
federal securities laws. The complaint further seeks 
the appointment of a special master to investigate 
the confidential payments and report on them to the 
shareholders and the Court. 





Litigation Release No. 8088/ August 29, 1977 


S.E.C. v. GENERAL REFRACTORIES COMPANY, 
ETAL 

(United States District Court for the District of 
Columbia) (Civil Action No. 75-0809) 


The Commission annouced that Judge John H. Pratt 
of the United States District Court for the District of 
Columbia signed Orders of Default Judgment of 





Permanent Injunction against Aldo Handels Anstalt 
and Jorg Haemmerli on August 25, 1977. 


The Judgments permanently enjoin Aldo, a Liech- 
tenstein trust, from violating the antifraud, report- 
ing, proxy, and stock ownership reporting provisions 
of the Exchange Act and enjoin Haemmerli, a Swiss 
attorney, from violating the antifraud and stock 
ownership reporting provisions of the Exchange Act. 
The Judgments also enjoin Aldo and Haemmerli 
from acquiring or disposing of or voting securities of 
General Refractories Company or withdrawing from 
the United States or utilizing any dividends pre- 
viously or hereafter paid on such securities or pro- 
ceeds realized on previous or future sales of such 
securities until Aldo and Haemmerli have filed 
sworn statements identifying the beneficial owners 
or beneficiaries of Aldo; from opening, maintaining 
or controlling a securities brokerage account with 
any registered broker-dealer or from purchasing or 
selling registered securities unless Aldo has first 
filed a sworn statement identifying the beneficial 
owners or beneficiaries of Aldo or accounts main- 
tained by Haemmerli; and from acquiring more than 
five percent of certain classes of securities. 


The entry of such Default Judgments concludes the 
Commission’s litigation of the General Refractories 
case. 


Litigation Release No. 8089/ August 31, 1977 


U.S. v. LARRY HAMMOND a/k/a LARRY HOOVER 
(S.D. Fla. Criminal No. 77-319 CR-WMH) 


Vincent K. Antle, United States Attorney for the 
Southern District of Florida, Jule B. Greene, Ad- 
ministrator of the Atlanta Regional Office and 
William Nortman, Associate Regional Administrator 
of the Miami Branch Office announced the return of 
a four count indictment against Larry Hammond 
a/k/a Larry Hoover (‘‘Hammond’’) on July 21, 1977. 


The indictment charges Hammond with fraud by 
wire and with violations of the anti-fraud provisions 
of the federal securities laws in connection with the 
scheme to defraud a securities broker in connection 
with a transaction in I.1., Inc. common stock. 


A trial date has been scheduled for October 11, 1977. 





Litigation Release No. 8090/ August 31, 1977 


SEC v. JOSEPH P. DELORENZO, JR., ET AL 
CA 74-H-1514 


Richard M. Hewitt, Regional Administrator of the 
Fort Worth Regional Office of the Securities and 
Exchange Commission, and Daniel R. Kirshbaum, 
Assistant Regional Administrator of the Commis- 
sion’s Houston Branch Office, today announced that 
on August 25, 1977 Federai District Judge Carl O. 
Bue, Jr., at Houston, Texas, entered an Order of 
Permanent Injunction by Consent against Joseph P. 
Delorenzo, Jr., Houston, enjoining him from further 
violations of the antifraud provisions of the Secu- 
rities Exchange Act of 1934. 


Delorenzo further agreed to disgorge $15,000 
pursuant to a settlement agreement entered into 
with the Commission. 


The Commission, in its Complaint filed November 
11, 1974, alleged that Delorenzo, former president of 
Central National Bank, Houston, sold 18,000 shares 
of common stock of Docutel Corporation based on 
material non-public information. The Commission 
had requested in its Complaint that Delorenzo be 
permanently enjoined and that he be required to 
disgorge all benefits he obtained through the sale of 
Docutel stock on inside information. Delorenzo 
consented to the entry of the permanent injunction 
without admitting or denying the allegations in the 
Commission’s Complaint. 


For further information see Litigation Release Nos. 
6595, 6843, 6853, 6958, 7046 and 7062. 





Litigation Release No. 8091/ August 31, 1977 


SEC v. FINANCIAL PLANNING CORPORATION OF 
AMERICA, INC., ET AL. 
(W.D./Okla) Civil Action File No. CIV-77-0815 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, announced that on August 19, 1977, 
Federal District Judge Fred Daugherty, at Oklahoma 
City, Oklahoma, entered a Final Order of Permanent 
Injunction by Consent against Financial Planning 
Corporation of America, Inc. (FPCA), Stillwater, 
Oklahoma, and Wesley Karban Wyatt, Stillwater, 
Oklahoma, enjoining them from violations of the 
registration and anti-fraud provisions of the federal 
securities laws and the recordkeeping and anti- 
fraud provisions of the Investment Advisers Act of 
1940. The Order was entered without the defendants 
admitting or denying the allegations contained in the 
Complaint filed by the Commission on the same 
date. 
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In connection with the Consent to the Order of 
injunction, Wyatt, President and owner of FPCA, 
repurchased together with all accrued interest to the 
date of the entry of the judgment, the outstanding 
investment notes sold to customers of FPCA’s 
investment advisory service. 


The Complaint alleges that Wyatt sold investment 
notes by misrepresenting that the proceeds were to 
be invested in commercial paper held by a Stillwater 
bank, when, in fact, the funds were diverted to 
Wyatt’s own use and benefit. 


The Complaint further alleges that Wyatt misrepre- 
sented FPCA as an investment advisory firm with a 
committee of investment experts when it had no 
employees other than insurance salesmen. It was 
also alleged that FPCA kept no books or records 
required to be maintained by federal law or attempt- 
ed to account for clients’ monies. 





Litigation Release No. 8092/ August 31, 1977 


SEC v. RONALD D. GOLLEHON, ET AL. 
(D. Colorado Civil Action No. 77-M-140) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission today announced that on August 9, 
1977, the Honorable Richard P. Matsch, U.S. 
District Judge for the District of Colorado, entered 
Orders of Preliminary Injunction against Ronald D. 
Gollehon, Ronald O. Nestor, and Echo Heights 
Associates, a Colorado partnership, preliminarily 
enjoining them from violating the registration 
provisions of the federal securities laws; and against 
Gollehon and Nestor, preliminarily enjoining them 
from violating the anti fraud provisions. The 
defendants consented to the entry of the preliminary 
injunctions without admitting or denying the allega- 
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tions of the complaint. 





UNITED STATES v. SOL RAUCH, ET AL. 
76 Cr. 308 (E.D.N.Y.) 


Litigation Release No. 8093/ August 31, 1977 


William D. Moran, Administrator of the New York 
Regional Office, and David Trager, United States 
Attorney for the Eastern District of New York, 
announced that on April 11, 1977, after a four week 
trial, a jury in the Eastern District of New York found 
Sol Rauch of Bayside, New York; Mark Rauch of 
Whitestone, New York; and Lawrence Corsa of 
Bayside, New York, guilty of 14 counts of mail fraud 
in connection with the offer and sale to the public by 
the Federal Coin Reserve, Inc. of investment 
interests in rare coin portfolios. Thereafter, on July 
7, 1977 the Honorable George C. Pratt sentenced Sol 
Rauch to three years imprisonment and a $14,000 
fine ($1,000 for each count). Mark Rauch and 
Lawrence Corsa were each sentenced to six months 
imprisonment, 2 1/2 years of probation, and were 
fined $2,800 each ($200 for each count). 


For further information, see Litigation Release Nos. 
6640, 6761, 7244 and 7502. 








ACCOUNTING SERIES ACT 





ACCOUNTING SERIES 
Release No. 225/ August 31, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5860/ August 31, 1977 
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